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DANIEL S. Lucia
ATTORNEY-AT-LAW
343 TEMPLE HILL ROAD
NEW WINDSOR, NEW YORK 12853

TELEPMONE
(914) 861-7700

February 27, 1991

Mr. Carl Schiefer

Chairman

Planning Board

Town of New Windsor

555 Union Avenue

New Windsor, New York 12553

Re: Wind in the Willows
Planning Board File No. 90-46
ZBA File No. 90-38

Dear Carl:

The ZBA members have asked me to write to you
concerning the above application. The matter initially was
referred by the Planning Board to the ZBA for area variances.

The ZBA has considered this application during several
preliminary meetings (copies of the relevant minutes are
attached hereto). Based upon matters disclosed at those meetings,
the ZBA members have decided, respectfully, to refer the matter
back to the Planning Board.

Although the ZBA could have allowed the applicant to
proceed with the area variance application only, the application
raised so many other issues that the ZBA felt, and I believe that
Richard J. Drake, Esq., the applicant's attorney, concurred, that
it made more sense to resolve all issues before the ZBA in a
single application, rather than a segmented application to the ZBA.

The crux of the ZBA members' concern is that the
subject property is located in the PI zone and the applicant
proposes to use the premises for a day care center and a school
for up to 74 (or 78) children. Neither a day care center nor a
school are listed as permitted uses, either by right or by special
permit, in the PI zone. The applicant contends that its proposed
use is a "professional business'", or possibly an "office building
for . . . business and professional offices . . . ", and thus
permitted as of right. The ZBA members had some reservations

. —— —————— - m = -



o
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about whether '"professional business" or an "office building for
. . . business and professional offices . . . " in the Table of
Use/Bulk Regulations were intended to include a day care center
and a school.

Thus the ZBA members wondered if in fact the application

should be referred to the ZBA for an interpretation and/or use
variances, as well as the area variances which were the subject
of the earlier referral.

The collective conscience of the ZBA members was
most concerned about issues which the Planning Board normally
will address upon site plan review: the health, safety and
welfare of up to 74 (or 78) children and 25 staff in the subject
builiding, the traffic at and near the subject site (see Chief
Koury's December 10, 1990 correspondence attached), access by

fire and emergency vehicles, and especially Fire Inspector

Rodgers' rejection of the site plan on the grounds that the
anticipated occupancy groups are not permitted in a 3-story
structure of type 5b construction (see his October 30, 1990
correspondence attached).

After considering the issues raised in the enclosed
minutes and correspondence, please feel free to refer the matter
back to the ZBA on all grounds you deem appropriate.

If you, or the Planning Board members, have any
questions in regard to this matter, I will be happy to discuss
the same with you,

Very trul ours,

Daniel S. Lucia

DSL:Tmd
Enclosures

cc: ZBA members
Richard J. Drake, Esq.
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MR. FINWICK: I'd like +o ca2ll the recular reetinc of the
Town of Xew Vindscr Zeoninc Bozrd cf Eoneals to order.

MR, TRMNER: T'1ll make & motion *o accent the Dcitober 22nd, 1999
nminvtes zs <fistribuited.

MRP, TORLIY: I will secondé that.

FTLL CRLL

My, FPinnegzn lve

Mr. Tanner RAye

Mr. Torley Ave

Mr., KXonkeol Eve

Mr. J. Babccck rve

Mr. Nucent hve

Mr. Fenwick hve

X
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WIND IN TﬁE wn.Lows

Mr. William Squires and Ms. Calais Gugllelmi came before the’
Board. :

MR. FBNWICK- This is referred by the Planning Board for

(1) 11,265 square foot lot area, (2) 10.7 feet front® yard and
(3) 2 feet '3 inch- bulldlng height variances to. construct day'*"f
care center located at 257 Walsh Avenue in a PI zone. A

MR. TORLEY: Is there a use variance required for this as well?

MR. LUCIA: That is a question for the Board. This is listed
on the application as a day care center. The first use
permitted in PI zone professional business which is apparently
what it's been designated on the map. I am not sure if the
Board automatlcally is going to come to the conclusion that a
day care center is a professional business but it's a question
that the Board ought to handle.

MR. TORLEY: The alternative is a permitted.accessory.use, home
professional office, includes teacher--

MR. J. BABCOCK: What is the zone presently?
MR. TORLEY: PI.

MR. SQUIRES: 1It's not occupied as a home with day care attached
to it, it's a separate facilitvy.

MR. TOPLEY: Tryving to see whether a use variance also is
required.
ME. M. BEBCCCK: I don't think Mr, Squirss was at the original

Plannine Board meetinc when this came in as a presubmission
conference, there shouléd be a conv of the minutes in the folder
there. The Planning Eoard, since there's no bulk tables, anv
requirements feor a dav care center, the Plannina Doard thouqﬁt
that it would be considered a professional business. There's
no day care center in NC, C, PI or any of them. If it was
recognized in another zone, then we would sav ves, she would
need a use varjance. Since it wasn't the plan, the Planninc
Board decided that it was a “rOFESblOﬂaT business and it should
reflect in vour minutes.

» U

MP. J. BRBCCOCKH: So vou are saving that +the Planninog Board is
lookinc at it as a professional business?

ER. M. BARBCQCKX: Yes, ancé thev alreadv told har that because

she came into consider that, to nake sure before they went anv
farther to make sure it woulcé he a permitted use in that location

-11- S -A‘H 
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and they said that in thelr opinlon, it was a permxtted use as
a professional b051ness. .

MR. LUCIA: Without commenting on the Plannlng Board's opinion,
this Board is the only one that can determine whether or not
it's in- fact a professional business. That falls within the
purview of the PI zone. We certainly can take the Planning
Board's input on it but basically, thls Board 1s the one that -

MR. J. BABCOCK: If we go in that direction, is it allowable
in a PI zone? .

MR. LUCIA: Yes, I suppose, put the applicant to the point of
joining on this application interpretation question as to
whether or not the phrase professional business in the first
column of the PI table includes a day care center. We really
have no guidance from the Town Board because the ordinance is
completely silent on it so it really leaves it very much open
to your decision whether you want to include it or not.

MR. J. BABCOCK: Would we be setting a precedent? -

MR, LUCIA: You most definitely would be and along with that
precedent, similar type uses may be included. You can go from
day care to part time nursery, that also is included in
professional business.

MR, TORLEY: Public parks and plavaorounds or outdoor recreational
facilities. '

MR, LUCIZ: That is5 on a much larcer lot arsa, isn't i+?

MR. TORLEY: VYes bDut I m=an that kinc¢ oF use is conceived of

in & PI zone.
MR, LUCIZ: Reqguiring much Ggrzater area.

M3, TORLEY: Has there been anv previcus case where a dav care
center was up before anv cf the Poard's?

MR. M. BABCOCK: YNo.

"

MR. FENWICK: In Butterhill.
MPS. BERWNHARDT: Never came in here.

MR. FENWICK: Would vou please present what the problem is?
We have to get goinc on this.

MR, SQUIRES: The problems are and I have got the original
variance required are for a deficient offset from Walsh Avenue

-12- e ]
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which requires 100 foot and was measured at 89.3 and. a.corres-.

‘ponding height variance required where 29. foot 9 inches-is -

required and 32 foot exists.  In addition, the plans: that are
prepared requested a lot area variance and it's where my being -
new to this, I happen to look this over and I see I have two
concerns. - ) . - o o ’ . o
One this is a corner lot and there are therefore two, 100 foot
offsets. required and that needs” variances. :;This“6ne'here and :-*
this one-here; there's two that need variances. And secondly,
the request for a lot area variance for 68,735 square foot of
net, I don't think that is appropriate because that, the net
area was something that was taken out from an easement here and
I do believe the easement should not be included in calculating
net area.

MR. M. BABCOCK: You're right. Right now, the new definition
that the Town Board adopted for lot area you have to subtract
all easements from that and that is where they come up with a
net. Now we are using these numbers, the 68,735 -was the :
numbers that Grevas & Hildreth supplied to us as net area
subtracting the easement out of the square footage. -

MR. SQUIRES: That is a new requirement?
MR, M. BRBCOCK: Yes.

MR, J. BABCOCK: I'm sure that the previous owners or the
opresent owners now if it's the same people were compensated

for an easement in one wav or another at the time the town went
through there so that argument--

MR. SQUIRES: I didn't know where it was coming £from so there
are then five items, vou need a variance on the net area, need
a variance on the two oifsets which are both less than 199 anc
thersfore both of the heicht requirements are thev, wz're over
in height on both areas bv 2 feet.

¥E, J. BARCOCK: I see & lot of notations on here plav area,
all these thincs, is this ogoinag to he another structure, ouppet
theater, is that another building?

MR, S5QUIRES: No, that may be a--

MS. GUGLIELMI: Wo, it's not a buildinc, it's similar to the
outdoor puppet theater in Cornwall which is attached to their
rlaycround. CQurs will not be attached. I mean, it's a two
sided vertical with the little hole in it and vou have, it will
just be outside.

MR. J. BABCOCK: More familiar with the tvpe of puppet shows, is
it-a building that's cot a roof on it? '

-13~
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MS. GUGLIELMI: No walls, no roof, Just a structure that will
be probably be 4 lnches wide. , s L:_”":{ZL#

MR. TANNER:: Just a facade?

MS. GUGLIELMI: Yes, it will be seasonal,- weather permitting,
it's not a structure.‘. ' - .

:AMR KONKOL~r How many children and how many staff’

MS. GUGLIELMI- There will be between 64 and 74 children.
There will be including part time staff which will work at .
30 hours to 20 hours a week,- there will be 25 staff 1ncluding
myself so that ratio is about 4 to 1.

MR, KONKOL: The reason that I am asking that question, it's a
hign traffic area. The trucks come up there all the time from
the felt mill also some of the oil trucks sneak down that way .
occassionally and-- :

MS. GUGLIELMI: Most of the activity is well bevond the front
of the house and the site plan you will notice where :the 6§ foot
perimeter fence is and most of the traffic actually is on 9V
and River Road as far as minute by minute now.

MR. J. BABCOCK: You are going to be fencina the property in?
MS. GUGLIELMI: Yes. .
MR, J. BABCOCK: 2All along Walsh Roaé and all aloncg John Street?

¥MS., GUGLIELMI: Actually, the fence runs this area richt here.
This is the staff parkino so the perimeter fence would becin
over here.

MR, M, BEBCCCK: I+t's on *he papers cn the nlarn, the fsnce. Not
out front.

ME . GUGLIELNI: Anv part where the cars are will not be a nart
f where the children will he.

M2, M. BABRCOCK: One oi the criteria of the fence was that it
can't be placed in the front vard. It can't »roject closer to
the street than what the front oprincipal bhuildine is,

MS5. GUGLIELXI: There will be a decorative fence, 2 1/2 feet,
ragular cable fence that will frame the front of the builédinc
for decorative purposes and also for emergencv access for fire
trucks and things like that so ir other words, this decorative
fence would be a little bit deceivinc and would oven up a
corrall gate which would let in a fire truck here or on this
side here




g MR 'J “BABCOCK- I agree w1th 1t belna ‘a profe551ona1 bu31ness,

L. .11-26-90
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MR. TORLEY: I'm trying to see where you got the variance
required, you show 68,700 and something net and you are asking
the varlance is 11, 265 what are you applying that up' to?

MR. M. BABCOCK: The PI zone. Again, we have to aet back to
what Dan was saying but the Planning Board was 1ookinq at this
project based on a professional business which requxres 80, 000

square feet.

there's no other, nothing else in our zoning regulations.

MR. M. BABCOCK: The net area, the total gross area of this
property is 81,211 square feet according to her surveyor. When
you subtract the definition of lot area today, you have to
subtract all e:zsements out of that so subtracting the easements
on the top of the page coming up wit2 68,735, 68,735 minus
80,000 is 11,265.

MR. J. BABCOCK: That is what they are looking for, okay.

MR. FENWICK: So even though the law says we have to .subtract
the easements the size of the propertv is there, they still
have in excess of 80,000 square feet, they are actually, the
variance on that part is being caused by the easement.

MR, M. BABCOCK: Beina caused by the easement and the new
definition of a lot area. It's only for definition, the lot
area is there, she does have £1,099 square feet which she's
required 89.

MR. FENWICK: TUWhere this house is loczied, now in lookinc zt it
as a orofessional use, the distance Z“ror +the line, £fror the
Droperty line to the house would nct ree:i anv PI re~uirerents,
is that correct?

M2, ¥, 3BEBCOCK: Yag . .

MR, FEZRWICK: Mo matter what weas in thers, wvwhether ve ara
talking about & bunch of lawyers or doctors, it would still
neeé & variance 1n order +o use *he existinc house?

ML, M. BABCOCX: Richt and now I understand--

MR. TORLEY: Ho, not if vou co further down some of the lower
areas it's onlv 47,710 sguare feet for like a truck terminal.

MR, FENVWICK: Professionzl office use.
MR. M. PIECOCX: fe need two. Mr. Sguires peinted that ou:z when

we dic it, we 4id a front vard and onlv *he front vard off of
Walsh Avenue. We &idn't reazllv write down +he front vard cif of

-15~- . Y B
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MR. FENWICK.’ Do you own thls property, “are yoquh contract?‘

L 11-26-90..

John Street so they would need two front yard variances._ .nvffl
MR, J. BABCOCK- Why do they need that bocause 1t s’ undet PI B
zone? » ~]

MR. M. BABCOCK: Yes, it's a change of use to the-building. The
building that's there now as long as it can continue’ the use
indeflnitely but dld not change to another use.

K - St Rt wa nqv.-., :-:'.-,, PR Gt

MS. GUGLIELMI: We are in contract and the seller is selling
due to hardship, it's owned by an estate.

MR. J. BABCOCK: I'm sure the Planning Board had asked all
these questions, Mike, I didn't get an opportunity to read the
minutes from the Planning Board but did they address what's
going to go in the building or what they are going to do with
the interior of the building as far as are they going to alter
or change to make kitchens, sleeping quarters? Did anybody
address that issue at the Planning Board?

MR. M. BABCOCK: Not to my knowledge, no.

MR. J. BABCOCK: I think it's important, it's a two story
building. I have been in the building, I was in the building
before it was on fire and when it was on fire so it's important
that we know what's goinag to be in the buildino when it
involves children. You are talking 60, 65 kids, mavbe not all
of them are going to be takino naps. Are vou doinc naps, play
thincs inside on inclement weather?

MS, GUCGLIELMI- Can I answer?

¥R, PERWICK Come on uon.

IR, J. BABCOCKX: I want to know what vou are coinc tc de teo
alter it to brinc it up to the uniform fire oreventicon and
builéing code?

MG, GUCLIELNMI: We have a2 whole nacket of what we have to de.
MR, J. BEBCOCX: VYou are aware?

MS. GUGLIELMI: Most of them we are still reviewinc. We have
most of them. %e have a report from the State Fire Inspector
from the Social Services wneo uses the code, he's outlined
what he wants us to do. It's beinc reviewed bv Mr. Babcock-
and Mr., Hotaling and Mr. Rogars. :

AR. SQUIRES: 2And they are going to--
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MR. J. BABCOCK: We need to say no more, I feel comfortable.

MS. GUGLIELMI: We are using the basement, first and second
floor and the attic will be closed off and rendered nonuseable
and not used. We will have ages from 12 weeks to 12 years old
There's - a small after school for 6 to 12 years olds. The

12 weeks to 3 years old’ w111 only occupy the basement and the
first floor.

“"E.-. . T . N ST e LT N

MR JJ BABCOCK : When you say the basement, is that underground’

MR. SQUIRES: The basement is one and it's fully underground
for about 50% of it is garden style and the rest is walk-out.

MS. GUGLIELMI: And it's masonary not wood frame. The infants
will only be on the first floor of which we will have five exits
directly leading out of the building from the first floor.

There are two exits in the basement which walk out to arade on
the John Street side of the property. The second floor will
occupy office, kindergarten and four year olds. There are i
currently two fire escapes from the building from each classroom
which will be removed and fire stairs put on that directly go
down to cgrade. There's a kitchen and the kitchen will bhe the
same kitchen so we are not rearranging anything like that. We
are just remodeling it. If you would like, puttinag in some new
residential equipment and counters and cabinets and thinas like
that to accomodate the food service. We deo have an approval
and what they did now, they stamped richt on here the Orange
County Environmental Kealth, thev take care of day care, thev
have approved our site plan ané kitchen plan for food service.
That I have with me if vou want to pass that around to look at
that.

s

MR. J. BZECOCK: 2re vou licensed in the State of New York?

Who's runninc this, vou?

MS., CUCLIEZLMI: Ye
not for proiit cor
five, tne Chalrman of th oaré is the Dre id
Corporation wno's Mario atal%cr (phonetic), he has a
manufacturing plant in New Windsor and one in NYewburgh. IEnc
there are other various Members of the Boaré. I have been hired
as the Executive Director *to operate the facilitwv.

n

i
norat

HMR. J. BABCOCK: Do they have & certification, are thev
registered in the State?

MS. GUGLIEL¥I: We are mcre than halfway throuch that. Our
Plans have been approved throuch the Cepartment of Social
Services ané they have made notations on it which will come
back to us and then go to our architecit. "hat needs to he now
is we have to do the work and after all the work is done, then
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they will come back through to make sure that we did it according
to the way we said we were .going to do it and at which point, we
are issued a license which brings me up to the question about =
professional business. ‘If the New York State Education Law since
we do require a license to operate, puts us in the category of
professional and since it's not charity, we do charge for this

on a weekly basis competitive rates, puts-us in the category .
of business so-- . - . o o -

- - B R LA coe el sl emsL e P

MR. LUCIA: That may well be true in the educational law. I
only advise this Board on the zoning law. Certainly, if you
come to the point of asking the Board for a public hearing,
that's the evidence you may want to put in but the Board has

to decide whether a use variance or an interpretation is needed.

MR. TORLEY: I like the idea. This is obviously the kind of
thing we are really desperately needing.

MR. J. BABCOCK: Not me, my kids are all grown up.

MR. TORLEY: In any case, I think an interpretation on this
might be in order as well. -

MR. LUCIA: The applicant can choose whether she wants to go

for a use variance or interpretation and that is something you
might want to discuss with council if the Board decides that

day care center is not a professional business, you might want

to vo for a use variance and try tec hit that. The intexpretation
might be an iffy proposition simply because if it is an undefined
term in the ordinance, dav care certer it's probably not a
permitted use and the Board doesn't have a lot to go on in terms
of parallels to sav that we could interpret it as a professional
office so that is somethinc vou micht want o discuss with
counsel before vou come back, wvhether vou want to co for an

interpretation ané/or combine interpretation and variance
application.
MS. GUGLIELMI: fThat is i< thev don't aporove it as a »nrofession-

2l business?

r
(o]
I
I
o
)
o
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"
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MR. GUCLIELMI: Ye it's open to the public. I mean, there's
ol ns thev, vou know, if thev don't wav,
aw the chils but it is open to
cholarship and financial aid fund.
One of the otier things ve are workinc with manufacturing
corporations in the area. They have and that was under the
load acreemen: terms J.2.Z. which we have been approved for

0o wi r
evervone. We also have a s

-1~ U,
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through funding through economic development. One of the
criteria is that we work with manufacturing corporations.
We have Hudson Valley Tree, Macbeth, American Felt & Filter,
Service Merchandise is interested, the Gollop (phonetic)
Corporation is interested which is Price Chopper, Newburgh
Molding is interested and a.lot of these corporations are
corporations that have received J.D.A. funding in the past
so they. are familiar with the process and they are looklng
forward to worklng w1th us.n;~-}~,,,.__ = e ) :
Back to your questlon about it belng open to anyone, we will
be instituting a scholarship and financial aid for working
parents who are not making enough to pay the cost of a child
care bill, even those parents who are making $25,000 a vear
with two children would find it a little bit tight to pay the
rates that it takes to operate a day care center. So, there's
such organizations such as St. Lukes Hospital who may not be
interested in paying a portion of their employee's child care
bill but would donate $1,009 or $2,000 a year to a scholarship
fund which we can then allocate to the working parents who
would be in need of subsidy.

MR. J. BABCOCK: When you say other businesses are interested,
when you say are interested, they do the same thing, they donate
or pay for their workers children?

MS. GUCLIELMI: Each corporation we have left it open.as far as
the contracts are concerned. Each corporation would be dealinc
with it a little bit differently. The Hudson Valley Tree
Corporation would either werk one or two ways throuch a voucher
svstem or they would have agreed to pav $45 a week of the total
bill for each emplovee. BAnd then, deduct the balance from the
employee's check and issue us cne check. The Gollop Corporation
which is Price Chopper on the other hand, do=s not wish to pav

2 portion of the emplovee's bill but thev will cuarantee

hypothetically ten slots. If seven of the ten slots are used i
and three are not, they will Day us the Zifferencez for the unused

- i
slots. So, since this is wvirtuallv a new wav, a lot of coxpora-:

tions as far as c¢e-ling with a day care center and even thouch
taev have addresse the fact that it ig needed and thers's
definitely neesds to be another one ir the area, we have kind of
left that agreement between them and their emplovees and we
woulc put ourselves on the flexible ené as long &s we are
guaranteed to cet paid one wayv or the other.

MR. J. BABCOCK: I don't think~-I think it was important whether
or not it was open to the public, whether it was just social
services type of setup or whatever. I think that was important
for the area as well.

MR. SQUIRES: fThe Zoninc Board is at this time not ahle to make
a decision whether this is a professional business or not or--

-19- o R e
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MR. LUCIA: That is really up to the Board.

MR. TORLEY: I'm a little reluctant to just sort of without
more information, I'd hate to see the precedent we are going
to say by. virtue of being a professional business, a day care
center is-a permitted use by right in any PI zone. I'm a
little reluctant to do that ) L

MR..FENWICK::This has come- up before basically the same type -
of thing, not the case, not the distances but when Mike comes
to us with a situation and he said we are to close to the
property line with a building and we don't have the maximum
amount of square footage and Mike has already established that
whatever that use is, if it's where it belongs, I don't want to
step on your toes, Dan, as far as I'm concerned, the only thing
that's been sent to us by the Planning Board, the Planning
Board has referred to us square foot lot area, a front yard
variance and a height variance. It hasn't mentioned anything
to us about just get the use stralghtened cut or anvthing else.

MR, J. BABCOCK: I thought there was--

MR. LUCIZ: It was the Planning Eoard's opinion that it was a
professional business and faced with that, I just pointed out
it is not the Planning Board's perrogative to render an opinion,
if there's a guesticn, it comes to us.

MR. J. BABCOCK: I have no problem with that beino professional
office use because what else but I think I have the same
problem as Larry does as setting a precedent for other PI zones
of similiar nature that is what scares me. Should it co to the
Board with a recormmendation from Planning and 7oning tc address
the issue and set somethina in the law but what do we do with
the epplication in fronit of us?

MR, TOELEY: I don't want to make tiaer wait, until the Town
zoard decides what to édo. 1 wanted to ask the attorney nvne-
thetically, I know vou ocuvs love hvpothetical situatiens. If
the eﬂ?llcant came in and said I want to make this a use
varizrnce, I don't, I'm not coing to call it professional

<2, I am not sure it really meets these criteria, do they
then apply for a use variance an¢ then therefore would not set

precedent for anvbody else? He's attemnting to make & day

care center in a PI zone.

w

MP. LUCIA: It will set a precedent in the sense that if
someone comes in with an apolication that's real close, vou
start drawinc narrow lines, amonc hvpotheticals, anv action
pﬂ’*es only to that prooerty so the use variance would be
unigue to this DrOUQY“V

MR. TANNER: But we haven't been asked at this point.
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MR. J. BABCOCK: They are asking us vwhat do we want to do- with

.L

MR. TANNER: I think we are just being4asked to rule on thésé;

MR. TORLEY: We can't ignore what is going on because the
Planning Board says something, it's beyond their purview.
MR;JLUCIA:,;That?setsfprecedent_1f‘we“sayfthis“is without CEmETIY
defining it as a professional business, what else is a
professional business.

MS. GUGLIELMI: What is a definition of a professional business?

MR. LUCIA: There's none, that's the problem, that's why you
are going to the education laws, fine, that's the kind of input
we'd need if we got into an interpretation but this Board has
to decide whether or not in not defining professional business,
the Town Board intended to include this sort .of operation.

MR. SQUIRES: What I find interesting if the offsets that we
came here were proper, I doubt if we would have been referred
to the Zoning Board at all and we probablv would have had an
approval out of the Planning Board for a professional business
use. -

MB. TORLEY: You should have been referred here so even though
because I don't think the Planning Board--

MR. FENWICK: Don'%t vou understand what he is saving? If he
makes square foo;age, if he meets the boundaries, if he meets
it, they wouldn't have sent him here.

MR, J. BABCOCKE: Thav'd have to cive him a nerrittecd use.

MR, FEMNMWICK: Thev would have sa2id this is a special siness
ané thiz is what wa are dcinc. .

MR, TORITY T am nct sure that's within their nurview to 4o
MDD, FEXNWICK: Sure is.

MP., TORLIY: Thev're savinc t1is is professiocnal use;

MR, J. BRBCOCK: No, they are not savina that.

“FE. FEWWICKX: Yas, thev are, thev are savinc this is a proposed
professional use-dazy care center. Carl Schiefar sicneé it.

minutes.
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MR. J. BEABCCCK: I have no problem with the concept. .The
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problem I have is setting a precedent on a piece of PI property
which will come up and haunt us from this day forward. I don't
like to be in that predicament. o “

MR. TORLEY: Since the applicant is going to have to come back
for a public hearing in any case, I am trying to avoid, I don't
want to slow this process down other than it's necessary we are
forced.to; * I would just as soon have them come back in either
for an-interpretation or a use variance as:well  just so we' can
avoid by inaction by setting a precedent, I don't think any of
us would like to have somebody saying since they are considered
professional business that means I am going to set my day care
center up in the middle of these two factories and you can't do
anything about it.

MS. GUGLIELMI: On the other side of it, there are, it's growing
very rapidly, day care centers within industrial parks.

MR. LUCIA: There's certainly a need for it. The problem is
that the Town Board in passing the zoning ordinance did not
include day care centers any place. It was not somethino that
they considered. So, we are, this Board is considerina its
first instance whether or not we want to include that within
the broad definition or lack of definition of professional
office or whether you want to come in for a use variance.

MR. TORLEY: If you come in for a use variance, it says you are
going to make it for this particular property. If it is just
made as a wide spread yes day care center is nrofessional office
then vou lose any control over it.

MS, GUCLIELMI: Can we cet that voted for out of the wav?

ME, FENWICK: Xo.

MR, TORLEY: VYcou have to come back Zor the nublic hearinc Zer
the wariance anvyway. .

ME, FPERWICK: Let me lav something on the Board here. Inter-
nretation is one thinc ané we can discuss that &l11 nicht lenco.
Yhen it comes up to a vote, it would just come un to a vote.

I+ has to have a certain amount of reasoninc but that is all

we need, reasoning for interpretation, watch out for use variance,
watch out for everything, I mean, it seems like everybody on the
Board is kind of for this. That's what I get the feelina if we
go to a use variance, all of the criteria thev cot to meet ogets
real tough, it gets real tough because then it's why can't this
be used for somethino else? We don't know whv not, it's ceing

to ¢o right on Zown the line.

MR. J. BABCOCK: @Low long has the propertvy been on the market?
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MR. FENWICK: It's QOLng to get tough.

MR. TORLEY: If there's an lnterpretation, 1nterpretation also'

requires a public hearing, right?
MR. FENWICK: That's correct.

MR. TORLEY: And it can be comblned w1th an area varianLeA
request as -well. e e R DONEE RS

MR. LUCIA: Could be combined or in the alternative with the
use variance request.

MR. TORLEY: Then again is the hypothetical question can an
interpretation can be so phrased as to be restrictive to this
kind of thing or are we left again by making interpretation
that a day care center is a professional business. We open it
up wide.

MR. LUCIA: Open it up because vou are interpreting the
ordinance not just the ordinance as it applies to this
particular property. ~

MR. KONKOL: One other guestion we are getting away from the
point of the public safety here. You are puttinc in a lot of
children here, staff members in an area that we know is a
traffic area. I'd like to see our town police department cive
us a stuay like tney did over on somebody elses and they diad

a very nice job of it, they talked about the width of the road,
the accidents per se. Do you recall what I'm talkinc about
and I think this is a real big issue that evervbody is lettino
slip throuch and in that area, like I said--

MS., GUGLIELMI: Thev are runninc arouné in the back.

MR. KONRQOL: There have %to be vounc mo;he*s who are on their
way to werk and thev are coing to zin in the streets and rmavbe
coing the wrong wav, it hapoens right there .v Papanrcfi's
(phionetic) where thev made thet, thet little mess, I nhave seen
trucks come out and co ricght across. ’

i4S. GUGLIELMI: We are in a much bet*er situation than somebody
like Butterhill HNursery.

MR. KONKCOL: I see there was & nursery on 24 that's now empty
now it was the O'Neil.

MS. GUGLIELMI: That is closer to a busier road than this
piece of property is.

MR. XONKOL: I don't know about that but I'd still like to
see the police department give us a study on safetv. ’

-23~
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MR. TORLEY: The overriding concern of the Board has to be, if
anything, is not the individual property but what is the effect
of the health and safety of the community as a whole. That is
in my mind, that is our first criteria beyond anybody elses
property so I agree then the idea of somebody, of the police
department or the traffic people establishing the safety :
figures. But I think the little kids, mothers, go;ng back and
forth we should address that problem.

e Caas 2ol ziiaplt A B

""". iy

MR 'M BABCOCK~” Just>one thlng for the Board. ”As'far as the

professional business if it is an interpretation that a day
care center would be allowed in a professional business that
would be allowed anywhere in the town except a residential
zone because any one of the bulk regulations I just went
through them says professional business which fits an inter-
pretation that would open it up to anywhere in New Windsor,
really.

MR. TORLEY: I question I have for three criteria for a use
variance that they have to meet, do all three of those criteria
have to bear equal weight? If we said something is a tremen-
dously positive impact on the health, welfare and safety of the
town~--

MR, FENWICK: That's not part of the use, that doesn't even come
into affect.

MR. TORLEY: Wouldn't approve something if I don't think it's
not safe.

MR. FENWICK: You are thinking of it in the positive end and
that doesn't come into the use end of it at all.

MR, TORLEY: I am saying we cannot consider 2 positive impact
a5 opposed to just mersly the lack of &n adverse impact?
MP, FENWICK: What is 2 pesitive impact, you are a hem

llowina t
to do somethinc that doesn't even come into, it doesn't even
come into it. -

#R. M. BZECOCX: One other thing I'd like to brinc out if it's
considered and she does consult with her counsel or whatever
and finds out taat she deces want to co for a use variance, we
should some way decicde what of these lines in a PI zone would
be used andé also one of the criterias would be parking. PRicght
now, business use is 1 for 239 sgquare foot. If it is a use
variance, yvou woulén't be using that anvmora. It would be up
to the discretion of the Board so that is something that the
Board should think about when thev are makinag their decision.

MR. J. BRBCOCK: We have to co back and look at if there's
nothing that is in our zoning reculations why the hell are we
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allowing it? That is the other thing.

MR. LUCIA: - That was the reason you might want to consult with
counsel to determine whether she wants to go for a use variance
or an interpretation because the interpretation leaves it wide
open where the Town Board has never considered this, that might
be a question we really can't interpret. We might say we just
might have to refer it back to the Town Board on the basis that
the -ordinance ‘didn'trenvision this.and we: are- not 901ng to write
the ordinance. That is our perrogative. . : .

MS. GUGLIELMI: That it can't be done in New Windsor or at all?

MR. LUCIA: Unless the Town Board amends the zoning ordinance to
provide in some zone for a day care center or alternatively
include it within a definition of professional business or

some other term that's already in the ordinance.

MR. M. BABCOCK: Or a use variance.

MR. LUCIA: That certainly is always open to you.

MR. TORLEY: I must disagree. I don't think that we are the
zoning code, I don't thlnh was meant to be totally inclusive
and anything that wasn't mentioned to the letter is totally
forbidden. I think we have to have some idea of interpretation
0of the meaning and the intent of th2 Town Board.

MP. LUCIZ: All uses are prohibited unless they are specifically
permitted under general zoning ordinance If she's coming in

with something that's not defined and consiﬂerinc for inter-
vrnta*1od, we need to £ind somethincg to hanc our hats on to sav
that is similizar use.

MS. GUCLICLMI: 3But I am cominc in 23 a nrofessional husiness
and you have to--whvy am I not & nrecfessional business, that is
The Zuestion. .

MR, LCCIr: That 1s the arcument vou have to make hut the Town
Soard &ii not G=fine professional business so that leaves it

very mucih open

¥S., CUGLIELMI: ZIsn't everyone else, don't they have the same
sroblem then?

IR, J. BEBCOCK: Hot evervbodv comes in fcor a dav care center.
“R. SQOUIRES: Somehody comes in for something that. az professional

business but is not defined, eliecirolvsis companv.

¥#R. LUCIZz: 1It's basicallv up to the wav the 3pard feels when
they see the application.
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MS. GUGLIELMI: How do you guys feel? S SR
MR: TORLEY: This is the kind of thing I'd like to, I'd love
to see here. T

MR. J. BABCOCK: I don't think there's anybody that Vdisa'grees
with the concept. o o } o A .

MR. TORLEY: - I want .to make sure. that we.don't set such..a: i
precedent. S : S e

MR. FENWICK: Forget about setting a precedent. I am going to
ask the attorney, there are three criteria you have to meet for
a use variance which if we get back to right down to the

bottom line and we are saying forget about interpretation
because we don't want to step on the town's toes or anything
else like that and we are going for a use variance, I'm going
to ask the attorney to explain to you the three criteria you
have to meet for a use variance. If you think you can meet
those, I'd say that is the best way to go. I would say that is
the way to go. I will let him explain to you. I think you
could probably meet them, it's harder than just an interpreta-
tion but the way that this Board is geing with interpretation
we don't want to write the law for the town which is what will
happen, okay, so I'm going to shift it over to Dan.

MR. LUCIA: In order for this Roard to grant vou a use variance,
they have to make a findinc of unnecessary hardship. These is

a three part test to prove unnecessary hardship and the Board
has to find each of the three parts. The land cannot vield

a reasonable return if used for anv purpose allowed in the zone.
You have a relatively small piece of land in a PI zone so vou
nave to determine that it just reasonably can't be used for any
permitited PI purposes. Second is vour nlichi is unique, vou
reaglly have to examine the location of that piece of land, the
building that's on it, the topo, whatever as oppecsed to the rest
of the land in that PI zone to know why this niece is unigue,
that vou have nroblems using this lané feor nermitted nurposes
that are not shared bv all other similiarlv situated PI parcels.
The third one is the use variance reguest shall not alter the
essential character of the locality. That reallv, vou are
going to have to look around at what else is developed in the
PI zone. You mayv have some pre-existing nonconforminc uses.

You probably have some conformine PI uses so really it is based
on what vou find out. The Board has to find all these, all
three of these tests in your favor. I%'s not an easv hurdle.

¥i5. GUGLIELMI: I have to sav whv I am not a nrofessional
business in other words.

MR. LUCIA: That is to say vou are cominc in for somethinc that
is not defined in the ordinance and vou are lookine for a use
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variance.

MS. GUGLIELMI: But defxned in the ordinance as a profe551onal
business undeflned

MR. LUCIA:  The phrase in the ordinance is professional business,
that is an undefined term. Alternatively and this is the sort-
of thing you want to consult with counsel, you could come for

an interpretation.and now then-you-use what ‘you can use, the
education law, use whatever you have to say why it is profession-
al business.

MR. SQUIRES: I think first criteria is impossible, that can
be used as a professional office for lawyers, doctors.
MR. LUCIA: That is basically dollars and centsltype argument.

MR. SQUIRES: But has nothlnq to do with the purchaser, it has
to do with the use.

MR. LUCIA: She mentioned the seller has some sort of a hardship.
Maybe the property has been on the market for some period of
time and they haven't been able to sell it for what is meore
easily a professional office, doctor, lawyer or whatever so we
can, you can prove it so that might require real estate
appraisals.

MR. TORLEY: Even if vou sold it for most all permitted uses,
they'd require a variance in any case, that's part of it, even
if any virtually any PI use would require a variance in anv case.

MR. TENWICK: Do veou know what the other front vardé variance is
supposed to he?

MR, . BABCOCZH: VYes, it's zlear on tha mar, the reguirement
woulé be 199, thev are providing 23, Zhev need z variance oFf

7 feet andé tha: i3 0ff Jonan Street.

Mo PEHWICK InZ the other Zxmnt isg 11,7 foet,

MP, M, BEBCOCX: VYes.

MS, ”UGLI SLMI: Yhy can't we co with the Planninc Roard's
determination as professional business?

MPB. LUCIA: The other alternative that was elluded to, vou

could go to the Town Boaré and say lecook, we have a probliem

here, we have what evervbodv contenss is a need to put in a

day care center, will ycu amend vour ordinance to include dav
care centers within a professional office or give us a line in
some zoning cdistrict sayino that a dav cars center is a
permitted use. The Town Board alwavs has the nower to arend the
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ordinance. _ 4 -
MS. GﬁGtIELMI- You are saying the Planning Board was wrong?

MR. LUCIA: I am not saying the Plannlng Board was wrong but
the discussion opened up because we only tonight have received
the Planning Board minutes so no one really knew before .
tonight's meeting what happened and Mr. Babcock indicated that
the: Planning Board gave the opinlon that this was-a professional
business, okay, and that put the issue squarely before us.
This Board is the only agency of the town that can interpret
the zoning ordinance. The Planning Board's opinion is nothing
more than that, an oplnlon " okay, lt s not the definition of
what the law in town is.

MS. GUGLIELMI: They didn't send us before you to determine a
use?

MR. LUCIA: That is correct because it was their opinion that
it was a professional business but their opinion is not the
answer.

MS. GUGLIELMI: You are saying they should have added use in
their list of variances? .

MR. LUCIA: Something.

MP. TORLEY: If we go for an interpretation and we say we
interpret that this is in fact a professional use then with,
then a recommendation to the Town Board saying essentially
help and the Town Board in its wisdom could redefine pro-
fessional use and spvecify conditions for a dav care center or
words applicable with lot sizes therefore that would override
our interpretation naturally althouch--

MR. LUCIZ: Xot as to this »properiy.

H
MP. TORLEY: If w2 go Zor an interpretation with a recommenda-
tion for the Town Zeard o act, we do not therefore automatically
open tne flood cates providing the Town Boardé acts.

MR. FENWICK: That would be true provided the Town Roard acts
so that is where we are at. Thev have seid vou have done a
nice thing here that is it, that is fine, we can't depend on
that. That is, vou just can't do that.

MR. TORLEY: I am thinking--

MR. FEHWICK: I know what vou are trvina to do. You are
ing to cover your butt but it's alrzadv agone.

MR. TORLEY: I coulé@n't care who gets mad at me. I like this

-2e- , e
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idea. . I want to see it moved. .I see the difficulty in trying
to impartially rule that it meets the criteria for a use
variance.  If we therefore go for an interpretation yielding
to the Town Board saying we think this is what you meant
correct us if we are wrong, which is really our task, then I
think we will have met our responsibilities here, both to the
town 1n general and to these owners.

MR.WTANNER:.iCan-she;go‘rightvaround us -and to the Town Board "
and present her case and say hey, give me some help and--

MR. TORLEY: How long will that take?

MR. KONKOL: It would be the fastest way they can go in and say
there's nothing in the book, what can you do, we have got all
this other background which they have from the different
agencies. The way this Board, I don't think anyhody here is
going to get in iagreement.

MR. TORLEY: If they came in for a public hearing for an area
variance and for an interpretation on the code as to meet a
day care center is within the contained within the supposed
definition of office that could occur as soon as they aot the
paperwork in.

MR. J. BABCOCK: Sav professional business is not offices.
MRS. BARNHARDT: You are changing the zoninc.

MR. TORLEY: It could occur as rapidly as zny other public
hearing.

MB. TANWER: Practically, it doesn't work that wav.

MR, FPIAREG2ZK: Would take lonaer?

MR, TORLEY: Yes. .

MR, FINNEGAN: That is wheat thev are savinc.

xS . GUGLIELMI: £ vou go for the use variance when I come

back for the public hearing, that is 21l done in one shot?

MR, TNUCENT: That is right.

S, GUGALIELMI: 1Is tnat the hecinninc of December?

MR. NUCENT: You have cot a lot of work to do between now and
thenmn.

MR, FENWICK: I think it's pointless to ask for an interpreta=__:6_]
tion.

-29- : SR
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MR. J. BABCOCK: I don t feel that we can interpret it because
we are rewritlng the zoning and I don't feel that--

MR. NUGENT: We are to uphold it, no rewrite it.
MR. TORLEY: We make the interpretations.

MR. J. BABCOCK: You make interpretations based on the zoning
regulations. We don't have nothing in the zonina here, what _..-.
the hell am I going to interpret somethlng that is not here?

I can't interpret something that is not in the zoning regula-
tions. Even if it was somewhere in there as an iffy then all
right then we have something to hang our hat on.

MR. FENWICK: I'd like to make a recommendation. It seems like
the feeling we are getting is more for a use variance. I think
this is going to do what you want it to do. If you can answer
the questions that the lawyer has put, our attorney has put
before you, okay. Now,; the other thing that I don't want
hearing is the night of the public hearlnq these reasons I hate
to put you off but I think if that is the feeling of the Board
is that we go to a preliminary hearing now we have all our
ducks in a row just like Jack has said many times, we want to
know them before we get there. We don't want to be standing
here at a public hearing in a big argument with, we don't like
this, you don't like that, we want to get this squared away
before we get there and you don't look bad and we don't look
bad, mavbe nobody is going to show up, there's a good chance
nobody's going to show up on this but I'd rather not be
standing here cetting surprises. We'd like te help vou out.

I think that is what we are going to co for. We cre goina to
be able tc helod you cut if we co for the use variance situation.

MB. J. BEBCCQCK: Thev will have +o do their homework.

MP. FENWICK: That ig righ%, vou are ccinc to have to cot vour
i's and cross vour ='s ané we &re coing o have to know it
anend o: time. e can't co into a nublic hearing with new

i £ié& not have befors.

MR. TORLEY: Ii wa do thai setup oreliminary hearing that means
the public hearing could be no earlier than Januarv 1l4th.

R, KONKOL: Thev should come back at a second preliminary and
I'2 like to see the town police report on the traffic. I think
that is critical part of this.

MS. GUCLIELMI: e may lose the property if we have to wait that
long. We have an extension for 37 days and it does not include
that Zar into January.

MR. FENWICK: What are vou going to lose the propertv to?

-3 -
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MS. GUGLIELMI: We have a contract unless their attorneys agree
to extend it, we might not be able, you know-—

MR. FENWICK: We may be looklng at shooting down the use
variance right now if there's somebody else that's looking at
this piece of property and is going to hold it into the use.

HS“CbéLiELMI- We have been in contract for this since the .
mlddle of the summer. . . -~ . 4A SR Z?U”;ﬁm.ff ‘.”’f"l e

MR. J. BABCOCK: You have been in contract since the mlddle of
the summer?

MS. GUGLIELMI: Yes.

MR. J. BABCOCK: And you are worried whether you are going to
get in for this period of time?

MS. GUGLIELMI: I have been going to the Planning Board and
everybody says no problem and I didn't anticipate these

problems now I am five steps behind. If I get everything

before you to review all of the t's crossed and the i-'s dotted--

MR. M. BABCOCK: The formal decision won't even, if they had

‘a public hearing next meeting, the formal decision would not

be done until the meetinag in January so it's still even if you
had a public hearing--

MR. SQUIRES: VYou're into Januarv alreadv?

MR. M. BABCOCKX: Even if vpu proceed toniaht, it's not goinc to
get vou--

S, CUCGLIELMI:  How rany rseiines do vou have in Decerber?
MR, TO3LEY: Et this ooint, one.
MEB., LUCIA: Even asife fror *hat, once vou are throuch here,
ren 1f it want throuch on an area variance, vou 3+ill are
2 n

0
v i n
oinc back to the “1891 -g 3nard. You would not have a written
aci i until Januarv.

#S ., CUZLIELMI: That is ok

T ay at least we oot evervthinc out oZ
say and we can ao ahzaé ané our

mortgaqes—-—

NIIICK: You are taking for cranted it's coinag te c=t

I den't have a probliem with it. We cannot go on the
vou are geing to be nassed.
B, J. BEBCOCK: Don't werrvy about losina the property, it's
been on the market a long time and vou're the only peorle who
have been abi= to buv it and the market is soft.
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ow long has 1t been on the market? This goes
riance.

Speaking of present owners, T haven t seen

their letter saying that they are allowing these people to

come before us.

MR FENWICK'

own  the property. -

property has th

MS. GUGLIELMI:
Did you get tha
was a waiver.

MR. J. BABCOCK:

MS. GUGLIELMI:
Planning Board.

MRS . BARNHARDT:
MR. M. BABCOCK:

MR. LUCIA:
that is there,

MR. M., BABCOCK:
authorizinc the

MR. FENWICK:

MR. M. B2E
have to cg=
but that i
cet a chance
other thing be
is ccing to be
the perking.

i+'s rcalculeatel
MR. J. EnBCOCK:
MR. M. BABCOCK:

MR. FERWICK: I

Actually, you don't have a problem.

Okay,

You don't
They haye the problem. The owner of the_

e problem.

Mr. Bloom, they had the seller sign a statement.

t packet that went to the Planning Board? It

We need a letter, co-application.

She did all that and we submitted it to the

We have the minutes.

It's not something that we can't ge€ a copv of.

It heips the Board to focus in if there's something

it will give us a chance to discuss it.

That's a proxy in the Planning Board's files
Wind of the Willows to represent this.

that's something we need.

One thing that is not here Squires would

AL
Mr.

roxy Zor hir to repraesent vou hefore the Board
o

v
v’y

hara to d¢o Matter nf fact, next tirme when vou
ust get her to sicn 2 droxv Zfor vou. The onlv
orza we leave fonicht is t:e.narkinc. TEf there

2 use variance, I'd like the Board address

Z ihav are satisfied with the amounts as far as
the way i+ is now, under »orofessional tusiness-

ard review it?
Well, thev did look at the preliminary.

£ you read the minutes of the Planninc Poard

meeting, they are pro this situation, thev are verv ruch in

-~

favor of it, th

MR. J.
2

. BAECCCK:
the sp

1 aces ti

ey are verv much in favor of it.

As far as +he parkine, thev are satisZfied wish
ha+ are there? ‘
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MS. GUGLIELMI: Twenty-eight (28).
MR. M. BABCOCK: I really don't want to go on'récdrd~shy1ng -
what the Planning Board is in favor of.

MR. J. BABCOCK: They reviewed it and they sent it to us to
look at it_as part offtheir review?. .. .. .. .

MR. M. BABCOCK:.- Right, just so I can explain‘tdfydujwhat?I'm-a}~
trying to say is the applicant before Mr.--on Mertes Lane; the
Board wished that I use a different criteria than what was being
used at the first application and I just want to make sure that
the application that we are using now and the criteria is all
the same.

MR. LUCIA: The point that Mike raises is relevant because since
we are into an area of the ordinance that the Towr Board hasn't
considered parking on a fairly high traffic use like this may
not be adequately defined in the ordinance because it's not
something that the Town Board considered so I think it's the
Board's perrogative whether you want to reguire the applicant

to do a traffic study if they are having 64 to 74 chiddren,

that is a lot of daily trips and a lot of movement and whether
or not since the ordinance did not ever define a day care center
whether or not we need to consider parking as adequate or
inadegquate or subject to a variance on this application.

MR. TORLEY: For what it is worth, the Planning Board voiced
no problem with the parking situation for what it is worth.

MP. TANNER: That is just preliminary review.

MR. M. BEECOCX: Only because the Planning Board tvpically Mark
reviews the olan and the survevors submit one to Mark. HMark
reviaws it an? they ge* *cgether andé it's determined that there
is & variance rejuirement con the »lan. 2t that point in time,
we still haven't realiv Ffinighed with the plan at sll. We
rafer it to the Roaré Zor referral to the Zonina Roard
of Appeals for those variances so I don't think the Plarninc
Cpard has reviaweld The plan to their Zullest sxtent.

MR, TANHER: What vou are saving thev haven't addressad

2o e ie

MR, M, SRARBCOCK: I don't want to co on receré savinc thev have

r have not richt now. I think they have referred it to the
Zoninc Boaré for ihie variance that vou see before vou tonight
and they will review the plan. 32ut, if the Board is coing to
call this a2 use variance or if the applicant is coino 4o applv
for a use wvariance, is thait ths criteris that thev want to use?
I'd hate to s=e the applicant have to come back for another
variance.
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the

MS,

MR.

FENWICK:
existing p

GUGLIELMI :

FENWICK::

v 7

Just out of curiousity, what they looked at here,

arking really now what he is saying is 28 spaces.

That is a proposed.

Is that what I'm looking ét, there's 21 that's

11-26-90

here and 7 over here,
prof9351onal bu51ness

MR. M. BABCOCK°HUIt‘s
profe591onal office.

would that meet the criteria for a
use for the bulldlng there is now?

one space for every 200 square feet 1n
What they came up with is they said her

surveyor said that there'd be a maximum staff of 18 plus
volunteers which really doesn't have to much of a criteria and
1 space per 200 square feet of floor area comes up, that
required 25 spaces. »2nd he's going to provide 28,

MR. FENWICK: I don't have a problem with that. At least they
are falling into somethlng here and this as soon as we have this
use situation, if it is in fact we are passed it would get back
to the Planning Board and they are going to have to have final
site plan approval anyway.

MR. M. BABCOCK: But the reason why I'm sayinag that question
you, is that he-- S

MR. FENWICK: Yes, I see that.

MR. SQUIPES: If there is no apparent reason for a use variance
as a DroFe551onal business and if we meet the vprofessional
business requirements Zor parking, we shouldn't need a variance
for parking.

MR, FINWITCK: Right.

IR, TORLEY: I'd cauvtion vou as I skim this, it appears that
the Planninc Board is only goinc to have one meetinc in
December sc vou wouldn't have rads it anvway.

MR, M. SEZBCOCK: ihat hapvens is that wz are not lookinc for a
use variancs to nui z prefessional husiness in a2 PI zone. Ve

for a use variance to put a dav care center in a PI
doesn't have any requlations for »narking so that is
: address that.

are looking
zone. That
why I wanted the EBoarg to

MR. SQUIPES: Then based on that, should we aonlv for a
variance in parking so a decision can be made?

FENWICK: I 3don'i think so. I'd sav that the parkino on
is is q01nc to he at the mercv of the Planninc BRoarc. The
nning rd is coing to sav ves, vou have enouvgh sSpsces, no
vou don't have enouch spaces since we are just civino vou the
use, this is my orinicn, parkinc on mv end as I lock at this
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drawing which if you are going to come before us, make sure this
is the drawing you are bringing before us.. Don't change it or-
anything else like that. If we are going to be looking at it,
all the members of this Board want to be looking at this
drawing. When you leave here, this is the drawing that you are
going to go back to the Planning Board with. We have to have
that straight line all the way across. We have to, we all have
to be looking at the same 1tem. ’ :

MR. SQUIRES- One exceptlon to that in that we added the
additional variance that was improperly laid out.

MR. FENWICK: That is correct, I just spoke, there is an addi-
tional front yard variance needed of 7 foot.

MR, SQUIRES: We'll probably revise the drawing in that area to
reflect that.

MR. FENWICK: That is correct, we have that.

MR. TORLEY: I think you see the reason.

L

MR. FENWICK: I will entertain a motion to table this.

MR. NUCENT: I make a motion we table this unﬁii'the next
meeting, until he has the information to us.

MR. SQUIRES: Can that meeting be scheduled at this time or
until I get you the data?

MRS. BARNHALRDT: The information has to be here, right?

MR, TENWICK: Yes, definitelv.

MBS. RARNHARDT: I can't schedule it until I have the infcorma-

MR. LUCIZ: <Since
into SEQRE. I 2
Planning EBoard. ¥e probablv should now that there is a use
variance application to be pending be adcéed as an involved
agencv on the Planning Board's submissicn. Mike can cet us a
copv of the Planning Boaré's ZAF.

form rar ‘0* £he

1MS. GUGLIELMI: 1We have an environmental assessrent vhase one
cormpletely cdone already.

MR, LUCIZ: We just need to be added as an involved acency when
that was handled at the Planning Poard, thev didn't envision
vou cominc hers for a use variance. '

MR. FENWICK: I'm going to jump the gun a little bit ahead.

1sd
[N)]
|
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When it comes time for a public hearing, the county has, also
has to be notified because you are within 500 feet of a county
or State road which will be within 500 feet of the Route 9W.
MR. SQUIRES- That is withln 500 feet. '

MR. KONKOL° I w1ll second that.

ROLL~CALL:ﬁ¢ai,Q¢gf~;B; o e

Mr. Torley Aye
Mr. Finnegan Aye
Mr. J. Babcock Aye
‘Mr. Konkol Aye
Mr., Tanner Aye
Mr. Nugent Aye
Mr. Fenwick Aye

MR. FENWICK: 1I'd like that a note be going to our Police Chief
from me in reference to taking a look at the traffic report of
this area. -

MR. KONKOL: And stress that these are going to be used with
minor children, possibly 69 to 70 and a staff.

MR. SQUIRES: 1If you do contact the police department I'd ask
that we be contacted so that if there is any coordination needs
to be done--

4. BABCOCK: Sure, he can supplv him with the plan, he can
v them withy anpy information’ thev need.

)]

5
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M, PENWICK: Yes, *hanlk vou.




TOWH OF KEW ©INDSOP
'ZONING BOARD OF' APPEALS

DECEMBER 10, 19¢°Q

MEMBERS .PRESENT: RICHARD FEMWICK, CHPRIRMAN
DAMN KONKOL
LAWPRENCE TORLEY
JACK BABCOCK
JRECK FINNAGAR
JAMES NUGENT
TED TAMNIER

2ALSO PRESENT: PPT BEPNHERT, SLCRETERPY
DANIEL LUCIA, EFD., 7DHINAS ROMRD OF
ITPERLS FTTORULY
MICHIEL BZBCOCK, RUILDING INSPECTOR

MR. FENWICK: I'd like to call the reagular meeting
of the Town of New Windsor Zoninc Board of Appeals
to order.

Since we just received the rminutes for the last
meeting tonight, I am goinc to postpone a motion
to accept the minutes of the last meeting.
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'WIND IN THE WILLOWS - SECOND PRELIMINARY

MR. FENWICK: This is a second preliminary meetina
request for day care center on Walsh Road in a PI
zone,

Laura E. Ewall Esq., from Drake, Sommers, Lbeb
Tarshis & Catania came before the Board representlnq
this proposal along with Calais Guglielmi.

MS. EWALL: My name is Laura Ewall from Drake, Sommers,
Loeb, Tarshis & Catania and our firm represents Wind
in the Willows and I'm here with Calais Guglielmi who
is for Wind in the Willows. She might be able to also
answer some of the particular gquestions that you may
have. I know that she has been before you and was
referred here from the Planninc Board requesting area
variance. I know your Board has voiced some concerns
as to a day care center as a professional. busxnesa in
a planned industrial zone.

I think what we have here certainly we have a hole in
the zoning ordinance which we don't have day. care
centers referred to specifically in anv of the zoning
but I think that makes it ripe for the Board's inter-
pretation here in accordance with the town's policies.
We know the Planning Board has seemed to interpret it
as a professional business. We have what I think is
more importantly here is a date policy which is set-
forth in the Social Services Law Section 32nA, What
that State policy provides is that it declares itself
the legislature declarincg that it's the policvy of this
State to encourage the construction of dav care centers
and the maintenance of day care centers and there are
several court decisions which I can mention to vou,
one is called People vs. Bacon and the other is
Unitarian Universalist Church of Central Nassau vs.
Shorten (phonetic) and what those two decision do is
they interpret the State policy and there are zoning
ordinances involved where there was some ambiguitv as
to how they should be interpreted and what the court
said that given the State policy encouraagina dav care
centers that where a Board can, they should interpret
the zoning ordinance to permit the use, to permit the
day care center as a permitted use. I can also aive
you references, site references if that can help vou
out.

So, what we see is that there reallv, there are two

options to the Board here. One is the professional,
to interpret it as a day care center as a professional

-19-
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business which is allowed in planned industrial zone.
There are people that will be working there who have
bachelor degrees, there's a certified teacher who

will be nurse practltloner, all the, they will all
have some type of nursing background so what yvou might
consider professionals’ andrthere will also be a
pediatrician associated who will be on-call so where
we talk about professionals, I think there's support
for you to find that this is certainly professional
business.

There's another option that hasn't been brouaht to vou
as to an office building with a business office. There
are under your ordinance, under your ordlnance, an
office building with building offices is permitted so
what you could sav here certainly is that a day care
center is a business coffice and that this is the busi-
ness office in an office buildina. Again, we have, I
have a case People vs. Holloran that savs certainlv a
day care center is a business. So, what we ask for vou
to do is to interpret it certainly to 1nterpret it and
then we will look for area variances which is the
original reason that--

MR. FENWICK: The application I have an application for
a variance or a special permit under additional comments
describing conditions or let's go to interpretation,
describing in detail the proposal before the Board, see
attached letter by Richard Drake also see attached
letter by Richerd Drake. Do we have that?

MS. EWALL: I don't have that, I think there was per-
haps a miscommunication. I don't know if there has
been a letter drafted vet. Certainlv, I can draft a
letter and send it on with some of the thinas that I
just said and I know I don't know of a ‘letter per se
that coes with the apvlication.

MR. LUCIA: The application also hits the use variance
box but I don't know if that is your intention as an
alternative remedy or how you want to present it.

MS. EWALL: I believ2 we are not reallv looking for a
use variance, we'd urge that the Board see this as an
interpretation question and again in accordance with
the law in the cases that I have found and the State
policy, I think the State policy is the strongest
reason. '

MR. LUCIA: 1If you get to the point of presenting

interpretation obviously I'd like to see that in
writing in advance. The other issue vou might want

-20-
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to consider if you look at Section 48-33A of our
ordinance which is interpretation section page 4¢2-78,
I wonder how it is you're cominag here. 1'll give you
a minute to look at that.

'MS. EWALL: Originally she's comina here for an area
variance.

MR. LUCIA: Right but looking at the interpretation
langquage for--

MS, EVALL: I see on appeal from a court.

MR, LUCIA: 1Is there anythina you're apoealling to
this Board?

MS. EWALL: Mo, not particularly because the Planning
Board has interpreted it, they have discussed it in
their minutes that they see this as a professional
business and thev didn't actuallv refer it to vou for
interpretation but I know vour Board was concerned
with it.

MR. LUCI2Z: I am not saying it is a barr but it's an
issue vou are probably goina to have to get by if we
don't have jurisdiction, we can't interpret it.

MS. EWALL: True but then aagain, we'd just be asking
for the area variance solely because it's been inter-
preted.

MR. TORLEY: It's not been interpreted by this Board,
the Zoning Board is the one that makes the inter-
pretations.

MR. JACK BABCOCK: Number one, I don't know that they
were going to be back on the agenda this evenina. It
wasn't on, is that correct?

MRS. BARNHARDT: Yes.

MR. JACK BABCOCK: Had I known, I would have been pre-
pared to have the Fire Inspector here because I had
this discussion with him over this piece of property
and before we do anvthing, think all these matters
pertaining to health and safetv or fire and safetv has
to be addressed before this Board can make any kind of
a decision on whether it's a variance or it's an in-
terpretation because I understand from the Fire
Inspector's that there's a lot of unanswered questions
here pertaining to the use of the basement by occuvied
space, how many stories the buildinc is because until

-21-
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'ﬂ that is determined, the uniform fire prevention and

" building code can't come into effect until they know

’ or establish whether it's one-story, two-story or
three-story building. All those things that pertain

to the new uniform code and if so, are we chanaing the
classification of this and if so, that is another
aspect of the new building code. I think there is a
lot of unanswered questions here which we told the
young lady the last time when she was here and had

we known that an attorney would have been here tonight,
we would have requested that the Fire and Building
Inspectors be here or the Fire Code Inspector be here
because he has an awful lot of thinas for this building
that at one time or another they are going to come out
and I think in our judgment here before we can do any-
thing, the heath and safety issues have to be addressed.

MR. FENWICK: If one of the things that came up at the
last meetina, there were some contradictions, I am
trying to find them since we just received the minutes
tonight, they had something to do with the amount of--
we were told one thino and lookinag at the map, it turned
out to be something else, also two-story building and
for most part, I am finding people are telling me that
it's three-stories, looks like three-stories.

i MR. JACK BEBCOCK: If vou count the basement, that
could add another story because it's opened on three
sides.

MS. EWALL: For one thing, we are cgoing for a site
plan approval before the Planning Board so a lot of
these concerns have to be addressed and certainly will
be addressed but also as to fire prevention, the State
is also involved in licensing them and they are in-
spected for fire prevention reasons and a report is
issued and they have to conform. There are certain
requirements they have to meet to get it up to code.

MR. JACK BABCOCK: State is one thing but when local
municipality is more stringent, you have to go to the
more stringent.

MS. EWALL: The town uses uniform fire prevention.
MR. J2ACK BABCOCK: They use that and we also have our
own particularly on the areas where we are talking

about.

MS. EWALL: I am sure this does cet addressed at the
site plan level.

|
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MR. JACK BABCOCK: You're here in front of this Board

"so that is what I am saying before we can really

address your request, we have to know what it is per-
taining to, the most important thina is health and
safety of those children. One of the questions came
up how many children and we were told so many children
by this young lady here and on the drawing, it had
another number, if I am not mistaken and the amount

of parking places contradicted what was on the site
plan.

MS. GUCLIELMI: The parking has to do with the square
footage, not the amount of children.

MR. KONKOL: Seventy-five (75) children, 78 here.

MR. JACK BABCOCK: Now the Fire Inspector tells me he

was told there was less amount of children because he

asked me how many children was on that plan and I told
him so you see there's a lot of-- '

MR. KONKOL: I think the big thing here the fact that
you were put on the agenda tonight, we had specifically
asked for a lot more information, traffic studies and
fire, had you come in prepared with that, that would

be fine. We are just hashing the same thing over.

MS. EWALL: We are at the preliminary level certainly

a lot of these things will come out at a public hearing
and there is a lot of information additionally that you
need but we are looking for some quidance at this point
as to whether the interpretation--

MR. KOKKOL: Forgettinoc about the 1nterDr°tat10n.
Before this Board can grant a variance, it's pertaining
prlnarlly to public safetv and health and welfare, that
is the first thing we can in grantine¢ a variance and we
have asked for specific 1nformatlon which we are not
seeing here.

MS. GUGLIELMI: The police report was not our responsi-
bility to get, that was not our, it was not given to

us as a task to obtain that. It went directly from your
office.

MR. FENWICK: 1It's been sent to the Pollce Chief. I
haven': gotten an answer.

MS. GUGLIELMI: We can't bring that to you hecause that
will come from the police.

MR. FENWICK: When we see that, we will talk. I didn't
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know you were going to be on the meeting. Everybody
saw it as an add-on to our agenda. 2And I was really
surprised and now I have got the minutes in front of
me of which I haven't read yet because we just received
those this evening. Everybodv on this Board is con-

. cerned about this.

MS. EWALL: If I simply read throuch the minutes, am I
going to get all the concerns? Are there additional
concerns?

MR. JACK BABCOCK: I think most importantly, somebody
better square it away whether the attorney for the
group here should square it away with the Buildinag
Inspector and the Fire Inspector vhether it's a two-
story building, is it a one-story buildin¢ or three-
story building has to be determined. I understand the
onus is placed upon the applicant to tell the-Buildina
Inspector or Fire Inspector whether or not it's a two-
story building and they will make a determination with
the Town Engineer. So, there's a lot more here before
they even come to us.

MR. KONKOL: We are supposed to have a letter from the
attorney which we don't have with no comments whatsoever,
we just have see letter by Richard Drake. We are
wasting enough time on this tonight.

MR. LUCIA: The application was done nrematurelv because
ncrmally, we can throuch several preliminary meetings

or one more preliminarv meeting, dependinc on the appli-
cation and once you are set uo for the public hearing,
then the applications in so the aoplication is v»robablv
premature. Dick's letter should be supplied. If you
look throuch the rinutes of the last meeting, vou'll
have a few plus the minutes of this meetinag, you'll get
the concerns of the Board. The only new thing I'd add
I'd like to see something whether we really have juris-
dicticon under the interpretation question before we
bring the issue here at all.

MS. GUGLIELMI: On these minutes here on page 17 when
you brought up the issue about the fire, wait a minute,
he said specifically the last minutes that we were here,
the issue of fire was brought up, okav, and he
specifically states that that is all he needs to know,
that is fine.

MS. EWALL: There's a reference in there as to the
people that were looking at the fire and safety concerns
and they are referenced to the different people that

are lookincg into it.

s




12-10-90

MR. FENWICK: That was an answer to Mr. Roders is
looking at this.

MS. EWALL: I recall reading it.

MR. FENWICK: Page 16.

MS. EWALL: There was a question about fire prevention,

I want to know what you are going to do to alter it, to
bring it up to uniform fire prevention and building code.
We have a whole packet on what we have to do and you're -
aware most of them are still reviewing, we have most of
them, we have a report from the State Fire Inspector,
Social Services who uses the code, he's outlined what

he wants us to do, it's been reviewed by Mr. Babcock

and Mr. Hotaling and Mr. PRogers and then it savs we

need to say no more, I feel comfortable.

IMR. JACK BABCOCK: What are we saying?
MR. FENWICK: It's been reviewed--

MS. EWALL: You said vou felt comfortable with the
answer that was given to you. A

MR. JACK BRABCOCK: That is not correct. I said if

¥r. Rogers andé his departrent was lookino at it, we
would feel comfortable because I know he'd do a thorouch
job. I did not say thet I feel comfortable and I
accepted that.

1MS. EWALL: ©No, I don't mean to implv that, I mean to
simply say that it was being reviewed.

MR. KONKOL: The whole synopsis, the application was
to premature and your coming in unprepared. This Board
is not prepared@ to act on anything. .

MS., EWALL: We are at the preliminary meeting, I am not
asking you to act.

MR. KONKOL: We have asked for specifiés.

‘MS. EWALL: You did not ask for anything more than fire

prevention. I've read through them and there's not--
can I ask what in particular vou'd like as to fire pre-
vention, now the Board knows that there's a review
that's being reviewed.

MR. KONKOL: 1I'd like to see the results of the repvort.

MR. FENWICK: Like to see the letter from Mr. Drake. I
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don't know what his input on this thing is. You're
telling us it isn't even cut vet.

MR. TORLEY: What was the number of students listed
on the map? :

MR. FENWICK: Seventy-eight (78).

MR. TORLEY: In our minutes shows that there's between
64 and 74 children. :

MS. GUGLIELMI: Licensed for 78 and we'd actuallv have
between 64 and 74.

MR. FENWICK: I am going to let our attornev repeat to
you again about the interpretation situation, that is
where it is lying right now as far as I'm concerned.
And I would say right now not to interrupt you but nv
concern is not concept, my concern is the location of
what it is that is my concern and the traffic that is
on that and we don't have a traffic report now and I
have been down that hill, that's horrendous in there
and I1'd hate to see it 4:30 at night when people are
coming to pick up the kids. You can't even pick kids
up there now without that even being there. You can't
get up the hill at 4:30 at night.

MS. GUGLIELMI: How are you coino to know thev are all
going to be coming up the hill at the same time?
There's John Street, the street behind it.

MS. EWALL: You may be able to address those gquestions.
We don't know how traffic is. I can't guess right now
how traffic is going to happen but I would gather with
any other things, vou often have problems with traffic
and your desicn was to alleviate traffic problems.

MR. LUCIA: 1In order to do that, we'd need a traffic
studv. Ms. Guglielmi's point is well taken, we really
don't know which way that traffic will come until you
bring a trafzic study showing what the existing traffic
patterns are, how your use of the property is going to
impact those existing traffic patterns and if anv
mitigating measures are necessary.

MS. GUGLIELMI: I have no idea which way the patterns
are coina to co when they leave.

MS. EWALL: 1Is this for the purpose of an area variance?
MR. LUCIA: The difficultv I have is since you are

looking for an interpretation on a use that presumably
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the Town Board has never ever considered in this zone.
What parking standards are we to apply if it is not a
use that the Town Board has ever considered. Now, if
they had considered a day care center use, thev might
have given us some guidance on what sort of traffic and
what sort of traffic regquirements are necessary there.
So, if you're bringing to us the first impression
before we say yeah, go ahead, just use your require-
ments for professional office, we probably should in
good conciousness have some idea of the traffic impacts
and parking requirements.

MS. EWALL: What I submit to you, thev don't define
professional offices in any particular business commer-
cial here and you can say it is all a case of first
impression because now you show a repair business is
not interpreted, is not defined, doctor's office is not
defined but if we can see it as professional business,
you use the professional business criteria whatever
criteria are in there for professional business you use
that. Certainly, most I mean you can't find the zoning
ordinances that are going to state every particular
conceivable use because of course there will also be
ones added in the future that you couldn't have thought
of at the time.

MR. LUCIA: Yes, your point is well taken. My concern
is this use seems to have a volume for an excess of
what I believe this is my opinion the Town Board had

in mind as a professional business, it really does give
rise to traffic and parking problems that probably
weren't anticipated.

MS. EWALL: If you talk about an officebuilding and
businesses offices, certainly it wouldn't, I don't

‘think we can doubt that it's a business office because

clearly under the law, it's a business. If vou have
an office building with a number of offices, I don't
we can say and if they are all dav care offices, that
there would be less impact if that office building--

MR. TANNER: There would be because it's spread outover
a longer period of time. Whenever parents pick up
children at -a specific time for instances when they

get off work at 4:30, you are going to have a maximum
impact at one time rather than spread out over a whole
day, that makes a big difference.

MS. EWALL: then the 5 o'clock whistle blows at an office
building,-I'm sure you see a big rush out that door.

MR. TANNER: Nowhere near when you have 78 people.
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MR. FENWICK: 1Is this some kind of a deal but why here
there is perfectly good buildinas in New Windsor and
one not to far from where you are, there's one up from
the road from you that was, it was already a dav care
center.

MR. KONKOL: O'Neil School on 94.
MS. EWALL: The question is--

MR. KONKOL: Under Section 4833, the powers and duties
of this Board and if you go under B variance paragraph
C that the granting of the variance under such conditions
as said the Board may deem necessarv or desireable to
apply - thereto will be in harmony with the ceneral pur-
pose and intent of this Local Law will not reoresent a
radical departure therefrom, will not be injurious of
the neighborhood, will not change the character and
will not otherwise be detrimental to the public welfare.
We cannot grant the variance based on that without
proper--

MR. TORLEY: I don't think anybody on the Board is
opposed to the idea of a day care center. The question
is whether this particular place and structure was
appropriate and that was one guestion. Second question
was the whole idea of the interpretation, whether in-
terpreting a day care center as a professional business
under the meaning of your bulk tables was so far awav
from the apparent intent as we have understood it from
the Town Board that perhaps the Town Board should revise
the code beyond our jurisdiction for that. So, I think
as other members have said, our primary concern we are
worried about the health and safety of the kids more
than anythino else. )

MS. GUGLIELMI: You think the buildinc is no good?
MR. TORLEY: I don't know.

MS. GUGLIELMI: State department is licensed, that's
all they do 8 hours a day five days a week. You do
not consider them a professional organization to say
whether or not the building is safe?

MR. TORLEY: We have not seen their report.

MS. GUGLIELMI: Mr. Babcock d6 vou have the kevs to
the office? ‘ '

MR, -MIKE BABCOCK: Yes.
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MS. GUGLIELMI: Can you get the report?

MR. MIKE BABCOCK: I don't think they are coing to read
the report tonight. We have, as the Building Inspector
and the Fire Inspector, we have not approved this
project. We have-- '

MR. JACK BABCOCK: Case closed.

MR. MIKE BABCOCK: They have an enqineer working on the
project. He submitted a code compliance outline for
this building. I gave that back to him. I don't know
what date, several weeks ago, with some items of con-
cern. He has not.come back to me and referenced those
items in the code book that he has to address as of
today.

MS. GUGLIELMI: You received from me a report from the
State Fire & Safety Inspector?

MR. MIKE BABCOCK: That is not what I go by.

MS. GUGLIELMI: He said we haven't provided anvthing
from a professional source stating whether or not this
building is safe outside the Town of New Windsor. That
is what this gentleman was inguirinag about.

MR. MIKE BABCOCK: I am not goinc to base my perrit on
that. My permit is goinc to be based on New York State
Certified Engineer or Architect.

MR. FENWICK: There's two professionals we don't have

answers from, Mr. Drake who's supposed to have written
a letter and an answer back from vour engineer on the

concerns.

MR. LUCIA: I think what the Board id trvina to tell

you is they obviously have concerns with this project
that can be addressed by various professional inputs.
For your own purposes in presenting it, the more vou

can come in here with the better off vou are. I am

not sure they are coing to put yvou to the expense of

a traffic study but at some point, you're probably going
to have to do it here or at the Plannina Board, the
earlier you get the stuff in, the better the Board is
going to be in a position to address some of the ques-

- tions that they are raising. If vou come back with a

proposal from vour engineer or architect, that addresses
Mike Babcock's cencerns, this Board is goina to feel far
more comfortable that vou're addressing issues raised

by the local Building Inspector.
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MS. GUGLIELMI: Can you get the report?

MR. MIKE BABCOCK: I don't think they are ocoing to read
the report tonight. We have, as the Buildine¢ Inspector
and the Fire Inspector, we have not approved this
project. We have--

MR. JACK BABCOCK: Case closed.

MR. MIKE BABCOCK: They have an engineer working on the
project. He submitted a code compliance outline for
this building. I gave that back to him. I don't know
what date, several weeks ago, with some items of con-
cern. He has not come back to me and referenced those
items in the code book that he has to address as of
today.

MS. GUGLIELMI: You received from me a report from the
State Fire & Safety Inspector?

MR. MIKE BABCOCK: That is not what I go by.

MS. GUGLIELMI: He said we haven't provided anvthing
from a professional source stating whether or not this
building is safe outside the Town of New ¥Windsor. That
is what this gentleman was inguiring about.

MP. MIKE BABCOCK: I am not going to base my perrit on
that. My permit is cgoing to be based on New Vork State
Certified Engineer or Architect.

MR. FENWICK: fThere's two professionals we don't have

answers from, Mr. Drake who's supposed to have written
a letter and an answer back from vour engineer on the

concerns.

MR. LUCIA: I think what the Board ig8 trvinag to tell

you is they obviously have concerns with this project
that can be addressed by various professional inputs.
For your own purposes in presenting it, the more vou

can come in here with the better off vou are. I am

not sure they are going to put you to the expense of

a traffic study but at some point, you're probably going
to have to do it here or at the Plannina Board, the
earlier vou get the stuff in, the better the Board is
going to be in a position to address some of the ques-
tions that they are raising. If vou come back with a
proposal firom vour engineer or architect, that addresses
Mike Babcock's concerns, this Board is coina to feel far
more comfortable that vou're addressing issues raised

by the local Building Inspector. )
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MS. GUGLIELMI: Isn't that an issue for a C.O.

MR. LUCIA: We are not saying whether or not you get a
C.0. but it addresses health and safety issues that are
this Board's concern so I think the earlier suggestion
was take a look at the minutes of this meeting and the
prior one, I think the Board has probably raised most
of the issues that are going to come up at a public
hearing. Take a look at that section on jurisdiction
for interpretation, if we can handle it, I'd be happy
to.

MR. TORLEY: I'd appreciate it if we are going to be
asking to make judgments based on reports we get the
report sometime in advance to the meeting because as
we walk in cold and find this on our agenda--

MR. LUCIA: The best way to do it and so the applicant
understands this appeared on our revised agenda todav.

This Board has had an agenda which this didn't appear

to it came at the 1lth hour so until tonight, most of

the Board members didn't know you were going to be here,

You probably should come back for another preliminary.

At that point, we'll have Drake's letter and then come

back with as many reports as you can from your professionals
and if they raise any issues, we can handle them then

and set you up for a public hearing.

MS. GUGLIELMI: Can vou just state from one person all
of the major things that you would like us to come back
with so that there's no gquestion?

MR. LUCIA: I think vou have the buildino and fire code
issues that need to be addressed. Have vour enaineer
or architect answer Mike Babcock, I think we probably
do need a report from the Fire Department. I assume
that has not been done yvet from Bobbv Rogers.

MR. MIKE BABCOCK: No, it hasn't.

MR. LUCIA: VYou need local Fire Department also to
comment on the facility.

MR. FENWICK: What I'd also like from you, Mike, is
what vou said vou had guestions vou had civen to their
encgineer. We want to know what those questions are and
we don't want them coming back in here with answers and
they mav not be answering vour guestions or answerinc
your questions to your satisfaction. Also, we are
going to need, well, we have just addressed the letter
from Mr. Drake.
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MR. LUCIA: We need a response from the Police bepart--
ment. They are supposed to comment on traffic.

MR. FENWICK: I have requested it. I don't know that
they are going to do it. I took that upon myself. We
did write the letter. I signed the letter, the letter

~was right after our meeting. I should have an answer

some way or another from the Chief.

MR. TORLEY: The other thing I'd appreciate is some of

- the State rulings regarding their interpretations of

this that would be at least a help to our attorney to
have the citations.

MR. LUCIA: Also, do we want them to submit a traffic
study at this point or--

MR. KONKOL: I think it's very importan;.
MR. LUCIA: Okay.

MR. TORLEY: All of us feel that the overriding concern
is the health and safety more than any other problem.

MR. FENWICK: We are beating a dead horse. What is the
vleasure of the Board? 2 motion to table?

MR, FINNEGAN: Are we going to be making an interpreta-
tion as to whether or not it's a professional office or
not?

MR, LUCIA: I assume what the applicant is looking for
is an interpretation of dav care center, is that a
professional business under our code.

MS. EWELL: Or office buildinc. I think it can fit
under office buildino and it may make evervbhody feel
more comiortable and I think it fits in.

MR. LUCIA: And still require an area variance. Before
we even get to that, there's an issue as to whether or
not we have jurisdiction on this interpretation but
counsel and I can talk this over in advance.

MR, FENWICK: Do we have a motion to table?

MR, TORLEY: I so move.

MR. KONKOL: I will second it.
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MR. TORLEY: Is this for the next meeting?

MR. LUCIA: It's going to depend on how quickly you

‘can get your input together. You know rather-than-- - - - -

having you come back with half of it, if vou can get

3a11 the stuff set up by the next meetlnq, call back
“and we'll put you on but I think it will depend on

how gquickly you can get the professionals to comment.

ROLL CALL:

Mr. Torley Aye
Mr. Finnegan Aye
Mr. J. Babcock Aye
Mr. Konkol Aye
Mr. Tanner Aye
Mr. Nugent Aye
Mr. Fenwick Ave

MR. JACK BABCOCK: If they don't have a2ll this infor-
mation by the next preliminary meetino, I don't even

‘want to see it in front of our Board. I don't want to
go through each preliminary meeting deciding what thev

do and do not need. If the answers aren't here from
the Fire and Building Inspector's office to satisfy

_this Board, they shouldn't even be back here until they
" do. .

MR. LUCIA: January l4th, 1991 is the next meeting.
MS. EWALL: Thank you, good night.

MR. LUCIA: You should not assume vou are on the
agenda.

MS. GUGLIELMI: I understand.




TOWN OF NEW WINDSOR
ZONING BOARD OF APPEALS

JANUARY 14, 1991

BY MR. FENWICK: I would like to call the Zoning
Board of Appeals, January 14, 1991, meeting to
order. - This evening we are without our secretary
and also our recording secretary, so we'll take the
motion and it will be verbal. At this time I have
the roll call. Okay.

BY MR. TORLEY: Here.

BY MR. FENWICK: Mr. Finnegan.
BY MR. FINNEGAN: Here.

BY MR. FENWICK: Mr. Babcock.
BY MR. BABCOCK: Here.

BY MR. FENWICK: Mr. Konkol.

BY MR. KONKOL: Here,

ABY.MR. FENWICK: Mr. Tanner.

BY MR. TANNER: Here.
BY MR. FENWICK: Mr. Nugent.
BY MR. NUGENT: Here.

ALSO PRESENT: Daniel Lucia, Esq., Zoning Board
Attorney and Michael Babcock, Building Inspector.

BY MR. FENWICK: If there's a guestion by the
member of the Board what Mr. Babcock is still on
the Board - I know he turned in his resignation. I
went to the Supervisor to hcld it off for one more

__month. His resignation will be effective the end

of this month and not until that time. We know

that there is something very important coming up
and I definitely think we needed Mr. Babcock's

input on this matter. So we all know what we're
talking about here, so in order to go on -- motion x
to accept the minutes of the November 26th and the fv’ h‘
\
: 'V’
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WIND IN THE WILLOWS:

BY MR. FENWICK: The hot item and I think we've got
all the reports in now, Mrs. Guglielmi, she
thought she was on this for a preliminary hearing.
She had told Pat I'm all locked up and I I'm coming
in on the 14th and all that kind of stuff. I said
not without the reports. And as of Wednesday
afternoon I did not have all the reports in my hand
that you have here. The fire report got in my
hands Thursday, I spoke to Pat and we agreed, that
no, she does not come on for preliminary hearing
without all the reports that we figured were
necessary. 1 had Pat speak to Mike to see if
everything was in at the time and we still didn't
have everything. The one letter from Loeb was
delivered across the street to Tad Seaman's office
and it got to Pat I think Wednesday or Tuesday
afternoon or something like that. To get all of
this out in the mail and over to all you people and
still have it written onto the preliminary meetings
I think was against everything we had said before.l
We wanted it all in our hands, we wanted it ahead
of time and the only way we'd be able to do that I
had thought that if I had everything in my hands as
of Wednesday afternoon I was going to tell Pat

"we'll have the meeting start at seven o'clock ana

just to get thkis thing rolling. We didn't have it.
I didn't have the fire report in my hands or
anything else on Wednesday aft=rnoon and Pat and I

" talked it over and with her suggestion and I went

along with it, that we just put them off and we
did. They'‘re not happy about it. I think, please
read these reports. think, 4o we have everything
that vou needed Mike? :

BY MR. k. BABCOCK: No.
BY MR. FENWICK: There's something about an
engineer's report or something that you had a list

of questions that you had asked their engineer or
architect or whatever. Did you get that back?

BY MR. M. BABCOCK: No I haven't.

BY MR. KONKOL: We're asking for everything
pertaining to this. ’

BY MR. TORLEY: This is gocing to need

interpretation?
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BY MR. FENWICK: I'm going to tell you something
right now. Jack, read this. Read it. It is

: really 1mportant that you read it.  And if you're ..

going to concentrate on anyone thing concentrate on
the fire.

(A discussion was held off the record)

Being that there was no further business to come
before the Board, a motion was made to adjourn the
meeting by Mr. Nugent and seconded by Mr. Babcock

and approved by the Board.

fully submitted,

. ) )
%ng@ e

ances Sullivan
Stenographer
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JACK PTNMEAAY
JACE

FANTS NUGENT

ALET TRIRELHT: :AI::L ILUCTe, ZSH., 732 2TTNRNEKY
BAR SECRETARY
AR RUILSINT TMERICTOR
ZBE DNCINETR
YR, TIWICK: I'd like to call the reaular meetinc cf

the Town of Yew "indser Zoninc Board of Apneals to
order. %Ye will postpone the adoption of the minutes
since we don’'t have them. here will be some discussion

-

after the meeting about the minutes.

WIND IN THE WILLOW - SECOND PRELINMINARY

Richard Drake, Esg. came before the Board representing
this proposal along with William Squires.

MR. FENWICK: This is a request for area variances for
day care center on Walsh Road in a PI zone.
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MR, DRAKL: I am coinc to make the nresentation on behalsf
of the aoplicant. I hove evervone has received and had
an obnortuniiy to review the application and raterials
that we subritted. I don't intend at this point to co
in with the 2oard in anv detail what is in this report
and cur lecal pesition., We'd reallv dust kind of like
~to discuss in general principles with tne Board. Havinc
r2ad the minutes of the last Board meeting, we know the
concerns that the Board has about the avolication and
the questions, wvhether it is a 7onina Board of Apneals
‘"area variance, whetier it's a use variance or whether
it's beoth. I recoonize the concerns the Boaré has and
as vou see for =he application beforz wvou, we are askinc
the Z-card +to consider this as a straicht area variance.

§ +the oroblewrms mv annlicant
the horns of a dilema havino
Soard and the Planninc Board
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nothincg bevond the scopa oI D
helieve basad upon the matexrials t!
hasad upon the preliminarv indications that the
Planninc 2oars has made can address this as an area
variance. It will not set a pnrecedent because this
Board will not have considered any of the issues which
were raised in the prior meeting. That is to say the
variance that would be granted would be simplv an area
variance. The Planning Board would then perform its
normal function of having the site plan review. At
that time, it would consider a lot of the collateral
issues which I think worrv this Board and I think the
application would then go forward. There would be no
precedent set in the Town of New Windsor because the
issue would never have heen handled by this Board and
this Board asks the ultimate interpretation of the

zoning law.

Frankly, I have been in this a long time and in mv
opinion, we cannot meet the tes: for use variance.
There's nothing about this property which would qualify
it as a, for a use variance. We would never in mv
opinion be able to substantiate the test that the

State law reguires. It is not to say that this Board

P
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could not grant a use variance because as vou ‘a1l know,

most use variances fall short of the test -hut if there

is no oubllc opoosition if the use is desireable, if

the community wants it, if it presents a rateable, manw
tires use variances are granted in which the applicant
do=s not meet the test but I'd he less than candid

with this Board if I-édidn't-sav I Gon't think we can
meet the test here. So, that we really need the Board
to take a narrow interpretation of the anollcatwon and
look at it as an arza variance. .

We have given, I think verv substantial arcuments citi -
the State law, the nublic policv of the State that
dav-care centers are a desireable use in this rublic
pciicy of the Stats te promote thers. It anvears that
the Planning Board thought it was a cood use for the
orooerty. And thev were not troubled and I would like
to ask this Board to consider this anplication as an
area variance.

UR. ?ENWICK Let m2 ask vou this, Mr., Drake, do vou
have the {ire report IZrom the Zire, Town Fire Insnector?
MR, DRAXEZ I Son't Hnow

MR, TORLEY Thea one dated 317 Octebher, '27,

MR, FENWICK: This has éome into our hends and I know

vou wished to be on the agenda the last time we didn't
at that time we didn't have evervything we recuested
from vou in our hands in time enouch to be put on the
agenda. Since then, and probablv of that afternoon,
maybe the Thursday hefore the last meeting, this came
into our hands at the last meeting. Everyone is given
a copy of evervthing that you have presented to us.

We have at this time and one of the things in here

is public welfare. We have the interest of course
it's to the Town Planning Board from the Town Fire
Insvector dated 30 October, 1990. Subject is Wind in
the Willows, Incorporated Site Plan. Thevy refer to
Planning Board Number PB-90-46 dated 10 October, 1990,
Fire Prevention Number FPS-90-097,.

" ..A review of the above referenced subject
site plan was condusted on 30 October, 1990.

The concept of this site plan is acceptable,
__however, it is the opinion of this writer
that this building is a three (3) story
- structure. of type 5b construction. Under
Title 9 NYCrr, occupancy groups C6.1 and
C6.2 are not permitted to occupy a three (3)
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story, type 5b structure.

This site plan is rejected...

I don't know how we can proceed on bhlq Evervithine
21lse becomes moot ‘at this point. i

MR. SQUIRES: I have a r‘isacr ement with the statement
that it's a three storv building. _I think the fact that
t1is micght have been presented, I don't know whether thev
presented that to vou or not, Mike, the fact that the
building is partiallv in the ground, the rear of the
building is fully exzosaé, “ront of the huildinc is
totallv in the ground with a ifransitiorn of tove zlonc

the side. Takina an averace heicht arnd using the
rejuirements of the Naw Yorx State Pules znd Regulaticns,
I fnound it be within the consiraints of a two-stoxrv
buildinga.

s

MR, FENWICK: 1 ar not coing o sneak for *he Merbers
thlﬁ BEoard. I cdon't see how I can cverrule whzt the
Fire Insmector has za2id, I don't in othar =ards
would s=em to me if vou nave an arcurent, v2u
re an arcument with him. It savs this site plan is
=cLed. Everv other, it just doesn't aosnlv, I don't
vhat we can act on. Ue ars coinag to sav iI vou
ranted the variance, we'd he overridina what the
Tnspecz-or has szid richt here.
MR, DRAKE: That's not correc:. You would not ba
overridine anvbody. 1If vou were to grant +his variance
all that does is permits the avnlicant to co back be-
fore the Planninag Board for site nlan review, £ the

site plan review is rot coing to be successful, the
Planning Board is going to turn it down. This Board is
not being, we are not askina anyone here for a site
plan review tonight.

MR. FENWICK: We are looking at item right here where
it said will not be othcrwise detrimental to the public
welfare when we grant a variance that is one of the
things we are looking at, forgetting the site plan or
whatever. We have this letter in front of us.

MR. DRAKE: Okay, but I think that the jurisdiction and
the function of a Zoning Board is to make sure that the
variance, if it's granted, meets and conforms with the
overall purpose with the zoning as adopted by the Town
Board. That it doesn't violate public policy of the
town. It is not a site plan that we  are asking for or
talking about. And this is reallv a question that has
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to be thrashed out hetween the Planninag Poard and the
applicant. It may be true that if this man is correct,

‘we are ohviouslv not acoinc to et our avvroval. That

is net what we are askina for here and that is not--vou
are not heina asked to anorove anvthing other than a
variance, an arsa variance. You are not condonina the

‘site plan. You are not lendinc vour supnort to the

site plan. You are merely beina asked to vary the
density and bulk requirement of the town zonina ordinance.

MR. NUGEMT: We don't act on site plans, we are actinc
on a variance, right?

MR, TCRLEY: There's scrmething els2 I am a2fraid I must
disacgree with vou, with your stataments.

MR, FEIWICK: That's a oublic wellare, evervthinag we
looix a2t is that.

MR. TORLEY: I must disacree with vour statemen

we need not make an interpretation. I think :
where this is a private business or not, ol

is a wrivate business or not and I Zing i
cult to sav that a dav-care center thouch thev ara
desperatelv needed should he internrsted as a nrivaie
business beinc the best and most cleselv--

MB. DRAKE: DPreofessional husiness.

MR, TOFLEY: Scrry, as beinc the closest apncroximation
to what is in our zoning code. You are c¢oina to cen-

vince me that vour activity should he 1nteroreted as a
professional business rather than a private school which
iz listed in our zonina code in several areas and bv
your statement to me, you're savinc this is a school.
When vou have a certified kinderagarten proaram, that is
a school. .

MR. DRAKE: Well--

MR. FENWICK: You're entitled to a public hearing and
if vou want to go to a public hearing, I won't prevent
you. And if someone on this Board makes a motion to
have a public hearing--

MR. DRAKE: I don't want my client to go to a public
hearing if the Board is not at least of the opinion

that the area variance is what is required. 1If first

of all we can't even get to this Board on interpretation
because no one's asked us to give an interpretation~-if
the Planning Board--we'd have to ago back to the Plannincg
Board, ask them to turn us down, send us back us back

~5-
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hare for an interpretation. "e then come back here and

ask for an inter»retation. %e can't walk in here and
say ¢ive us an interoretation. It creates a serious

probler for rv clients. The delavs are costlv. 'le have

a contract purcheaeser whoe i3 cettine iromatient with us
and rightfullv so.

MR, TOPLEY: You can't ask us if vou sav we should
ignore what vou are ceoinc to do and just cive vou an
area variance because--

MR, DRAKE: That i3 the Planninc Jecard's job to rake a
cdeterrination.

MR, TORLEY: o hecausz2 fror what vou have described,
the activities tnat vou hava ¢ scr'Hei, the activities

2 it
that vou have described what vou nl
buildine for i3 tc re is not sc

the cecde.

MR, EMIIICK: I ashed wou to rezd “'r. Trake's lattar
ané check on the validiss of it, what he had *0 sa&av.
Did veu fo that? )

MR, LUCIA: I nave done that. Dick and I snoke 1lzst
waek. What he's lalZd out thers i35 a ¢ood praesentation
on behalf of his client and I havs ne arcument wiih It
hut the izsues s+ill faces #his Board i7 vou f2e81 that
an irterpretation and/or a use variance i3 necessarv,
w2 £C not now nave a2 nrooer hasis unon which +to nake
an interpretation so I sumpose the proner avenue of |
resolving that is to remand the matter tc the Planning

Board and maxe then aware when the applioatlon came

in although it was onlv on the area variance grounds,
we felt there was an issue with recards to internresta-
tion and we'd like them to refer it to us for inter-
pretation, specifically. We have no power in and of
ourselves to interpret this unless it's broucht to us
by some other agencvy or Board of the town.

MK. TORLEY: We have to send the applicant back even
though we know he's coming back for this?

MR. LUCIA: Exactly. The applicant has an absolute
right. He was referred to this Board for an area
variance. If he chooses only to pursue the area
variance, we must handle the application and give him
a public hearing on that issue but that may not be a
complete issue to the problems but it seems to be
self defeating to keep it on a piecemeal basis. It
has not met the jurisdiction requirements to come to
this Board for an interpretation so we'd@ have to
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rerand it back to the Planninc Reoard.

MR, DRALKE: That's the dilerrme that rv client finds it-

“self on is beinc bounced hetween two Boards. That is

whv I pointed out to the Board in the “ecinnine as I
read the minutes cf the last meetina, struck re that
the Board was g2nuinely cconcerned about settinc a

precedent by making an internretation that this was,

if it was granted i* would therefore bz permitted in
other parts of the town. That is whv I suagested to
the Board you don't have to cet to that issue hecause
if you accept the Planninc Bcard's decision that thev're
comfonrtable and I take it there was a unanimcus.
decision by the Board that :thav were corfortable that
this is a professional business, vou'rs not settinc a
precedent. If i% ever care un acain, vou'd be totallv
free to take anv vosition vou want to. ™T™at was the
main reason that I made thet =ra2sentaticn in the
becinnino. :

MR, TORLEY: You're askinc vz to icpnore nlain data
that we have in front of us.

MR DRANT I ar onlv askinc vou to consider what the
Planninc Bocard sen* vcu, i.2. an area variance.

M2, LUCIA: It cbwicusly is zhe issue with 20bbv Rocers'
repert if we ars ¢oing to rerand it to the Planninc
Board since there appnears to bz a clear health and
safaty issuve, I'4d 527 we have +his report fror the
olanning inspec:or mavbe vou tetter handle this before
you send it back here for anvthinc because that's

something that is rore tied up with the site plan and
at some point, you have to cvet bv that issue.

MR. DRAKE: But Dan, we have a chicken and the eaqa.

"If we go back to the Planning Board, .thev are goina to

say why should we co through site plan review
supposing the Zoninc Board of Appeals turns vou down
on the area variance, the conditional approvesl that
we have to have to meet the substantive issues that
you're raising or to get by this .Board.

MR. LUCIA: I think the problem is since it's a health
and safety issue, the danger is vou come here for what-
ever application vou make to this Board and thev say
contingent upon your getting anv decision contingent
upon your establishing a two-story building.

MR. DRAKE: This presents a new issue that we have to

deal with as to whether even if vou said I accept your
interpretation we're content to go with the area
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variance, we still hava to resclve this issue hefare we
ao anvwviheres but my vrobler is that if we co back to

“the Planninc Boardé and say the Zoninc DRoarad didn't

accent vour initial nreliminarv inzarpretation, what
are thev coina tc do in terrs of and vhat is their
reaction c¢oing to be in terms of they have to make that

- preliminary deterrination on everv sinecle annlication

that comes before ther. And this is a matter of bheina
challeneged as to whether or not thev are correct bv a
fellow Board in the same town. That puts the apolicant
in a very percarious position. Everv use in everv zone
is aeneric so there has to be sore interpretation. VYou

cannot itemize evers sincle use in the world and »nuf it
in vour zoning ordinance. That's wav it's writiten this
way, that's whv therz's a Zconina Poard.

MR, NORKQL Even 1f w2 foroat about the interpnretation,
the fact that it's somevhat ambiquous as o whether
nrofessional orcanization ar a schoel whiich it's heinc
referred to, compared to the Waldor? Schonl, the hiccest
thing i3 nublic safa2ty. e have 2 fire renor: cut and
drv, it's rejected. e hzvean'it evan addressad the
safet of ti; 73 nif3 that are cninc £0 hHe in thare an’
their narents brincing ther znd the :traffic conditicns.,
We do have a traffic studv. It's a verv hazardous
nlace. It doesn'® helops there. I mean first of all,
if it's a school, it coesn't belona in a VI zenz and
there are zones in tha town, comrercial, neichbhorhzons
commercial, that's where the schools hHelong, not in 2
DI zena2. So feorceiitiac zbouz the fact that vou'rs conly
lookinc for an area variance, it doesn't qualifv ancd
somewnere along the line, it's coinc to surface. You
can co to the Planninc Boarcé, Fire Inepector and sav
vou're coing to fix it up but you are coing to he a

long time c¢oing down the line there.

MR, DRAKE: But that's the reallv the--if this is in
the wrong zone, if the traffic is bad, if the varkina--

MR. KOMKOL: This Board is concerned with health,
safety and welfare and we have 1t right there in black
and white, the Fire Inspector rejected it. As far as
I am concerned, we are beating a dead horse to death.

MR. DRAKE: This is the first time I have seen this.

MR. SQUIRES: I think he's rejecting it on erroneous
information.

MR. TORLEY: The applicant's fight that although health
and safety by our regulations have got to be the
primary concern for all of us that the actual site plan
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details belong in the Plannina Board. T think we have.
all seen that from that rejection from the Iire Inspector
that it would have to be renaired »defore anvthina could
hapnen but I am just trvinc to find some wav that we can
core to a resolution of the issue without vine pongina
anpnlicants between Roards.

MR. FENWICK: 1I'll take the Roard i€ somebodv wants to
set-up a motion for a nublic hearina, I'll take the
motion on what their application is.

“iR. MUGENT: On an area variance.

P, FEMIZICK: Just exacilv what we are lookina at here.

MP. TORLEY: 1If vou sa2t it un for a nublic hearinc,
vou're askina us to icnore what we see.

MB, LUCIA: If we Z2n't resolwve it, we don't want tn
agrant the applicart his area variance. assurinag the Beard
is in Zavor cf them subizct to establishing interorete-
tion issue. Thet is vhv we nave nreliminari=s, let's
r2350lve it now befara e make thet rotion.

R, DRAXE: e can't zcc2pt that

MR, LUCIZ2: I understzns. I don't think weu want to
maxe the motion. Lzt's hash out the internretation
issus waether or not vou feel this is somethinc vou
Z221 *o0 send back o the2 Planninc Roard to have
nroverly referred hers or mavbe vou accept “r. Drake's

analvsis as laid ou% in his remrorandum that rmavbe this
is not somethino we want to »mass on.

MR, TANNER: 1I'd@ hate to see it have to go hack to
the Plannina Board but I don't see anv other way
around it. We have to cover whether-this is a
nrofessional business or whether it's a school and
it's not the Planninc Board's jurisdiction to sav ves,
we think it's this or we think it's that. That's
really the job of this Board to do and I think you
have to go back to them and have them refer it to us.

MR, DRAKE: Well, I have been involved with Board's
for a long time. Actually, this Board interprets the
zoning ordinance when it's requested to do so. The
Planning Board makes that type of preliminary inter-~
pretation on every single site plan that comes before-
them. They have to, they have to determine if it's in
the correct zone, if it's correct use, if it's not
specifically mentioned and your ordinance tends to be
very specific. If it's not specifically mentioned,
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they have to satisfy therselves thet it'
generic term and in this case thev digd.
MR. TORLEY: The evceedad, I disacree with that,
MR. DEARE: You disacrese, vhat vou're savinc the

Planninag Rnari was errcneous in deinc that, vou're
not disadgreeinc on what T saicd?

MR. TORLEY: Correct. -

DRAKE: You'rs gayinc the Plannine RPoard rade a

MR, TORLEY: Thevy weroe in @rror.

MR, DRAXE: That's the sare thine hut all T am savincg
iz that it puts the ecnlizant in a verv Zunnv »osition.
To ¢o in ané ¢zt & unanimous decision hvy the Plannine
Board and to come to thes 7onina Roard and be told that
the Plannine 3card was wronco.

VRL TCRALERY . Mz I oask our lasver ons thinc? Dan, i3
it an accentzhi2 alisrnative to the delavs of ¢ninc
back +o the Plzanrinc Beard, havinc therm reschedulad

for a hearinc znd come back acain. Can thes Building
Inspector site raiecticn on that crounds without ther
nhaving to ¢o back to thsz Plannina Zoarc?

MR, LUCIM: We can tals an internretation under 235272,
a reguest of an official 3ecardé or aanencv. Mike is an
cfficial, I suppose he could raguest an interopretatio..

is he so chooses.

MR. DRAKE: PRut this is a site nlan, richt, and the
preliminary jurisdiction is with the Plaﬂnlwc Board
not with the Building Iaspector. .

MR. M. BABCCZTX: I reier huilding permits as far as
building permits and the buildino permit annlication,
the Planning Board must refer site plan.

MR. TORLEY: What I'm attempting to do is see if we
can expedite the process without havina to ping pong
you back and forth between the Boards but I quess we
are stuck.

MR. J. BABCOCK: Mr. Drake, why in this building, why
does your client, why are they so strona about putting
that type of operation in this building when there's so
many~--I was very boisterous at the last hearing over
health and safety issues bhecause I think that is mv
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whole life as volunteer ran, o%av, and rv concern

fire
with it, the amcunt of »eonle, children and cars and
va have situdies, we have the Fire Tﬂsnpctor who's
acainst it. ™e hawv2 no rzal internretation of the
arcunt of stories, it's one, two or threé. I know the
en t:ere on a fire, T know the
1

Huildinc, I have he
orohlems we hacd «with that narticular huildina. There's
buildings vacant all over town. There's one on 94 which
we told the vounrc ladv there at the first nreliminarv
hearing is vacant, all set-un for that tvne of oneration.
Why this buildinc? *hv ars thev so stronc acainst,

this location wtien thev know that

about puttine i
all the acencies re nave -a nrohlerm with it,

a
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MR. DRRKE: The only thinc that I can suagest to vou is
if the entire Planning Board thouqght it was okav, mv
client could be forciven for thinkino it was an okav site
too, okav, I mean I think that you get the point is
there's no point in getting upset, it's not the client,
the clients picked the pronertv. It was a desireable
site. We listed a number of reasons whv this apnlica-
tion, this is a desireable site for it, for this use.
Now, she came in here asking for a simple area variance,
it looked to us like it was no problem.

MR. J. BABCDCKX: First meetino wasn't just a simnle
area variance.

MR. DRAKE: Came here expectina that the onlv thina that
was needed was an area variance because that is what the
Planning Board told her.

1-20-22

e




MR. FENWICK: I think %he Planninc Bears in rv oninion
thevy fired it in and fired it out real <cuick. %Ye have

an awful lot of evidence or staterents that thev didn't
have in their hands since it just came to licht two
weeks aco and their decision, their conecant vas ves,
it s a aood idea and that is5 exactlv what we're workine
on . hera, I don't thirnk there's anvbodv here that thinks

it's not a ¢good icea.

MR, DRAKXKE: I was invclwed with a 2lannina Reoard for

25 years on Dan's side of the table, It's common 1f
there's no problem, thav need an arza variancs, vou
shoot the apnlicant o0%Z to ths Toninc Bonard to cet thet

detail out of the wav. If vou can't cet that Adetail
out of the wav, there's no noint in nr aedinc, Then
all of the other information =hat eludinen
tn, fire, traffic, saZfet., narkina, arcg ual review,
;Q.ﬁ, those issues arz thern J2t i :
?lanning Board in the norral sit and
hhat takes ronths.
MR, NUCGENT: Mo, 1t dnossnti,
P, J. BAZCOCH: You're I0: correci. Yeou're richie, 1t
iz their functiorn bur fhe functiion of +this Tgard to
crant a variznce 13 o ool at the h2zalth and safstv
i33ues.,
MR, DRAKE: I ax not asXineg vou not =2, 211 I oam
savinag to wvou is thast I thouechit thas the Ppard in
readinc the last minuvtes, the Zoars hzad sore concerns
ahout issues like precadent and theose issues.,

HR. KOMHOL: The first meeting, 'r. Drake the vounc
lady came in ané whz2n we asked for different informa-
tion, there was even reference to vour letter which was
not even in the file here. .

MR, DRAKE: That's richt, I know.

MR. KONKOQL: Ve asked for more information. %We asked
for traffic study, fire report and then again, I think
she came in a second time.

MR. FENWICK: This is actually the third preliminarv.
An attorney from vour office, Ewall, Ms. Ewall, she was
there.

MR. DRAKE: She is here.

MR, KONKOL: Let's stand corrected, this is the third
meeting now and what we are trvina to tell vou and vour

-12-~
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‘client that the whole concent is verv nice hut we ques-

ticn whether it belonas in this niece cof nromertv. I

u,

“was down thers tocdav. T teok this afternnon ¢ and 1
went roun there six times. T crossed 2V at the traffic
licht gecinc east, cawe down, "2nt un the road, very

- mall aver to let

0

wice narrow lit%le rgcacd, had

‘another car pass re. I went oui Ledvard (phonetic)

Street to 997. It took me five rinutes to make a left
hand turn south because o0f the +traffic. MNow, I care
up and made another turn down acain had to kind of

dodoe traffic, tcck mv time cormina around. This tir

re,
I went down Joan Tireet corinc off of that, that's a

thrill, make a turn, I had to cross the old hrides, oo
us teo NDeveo Place, core down 2% acain., This tire T racde
a left on Ledvard Pvanue and care cout onin th=a street,
had to pull over te let sorebhodv 2lse co hv, cot out
teo Yalshes Roas and then there is two tractor trailers
full cf 0il cominc un, had to wait for them, That are
vou goinc to 4o in a veal! tire in the ~crning vhen 3av
59 mothers are franticallv coinc o co o work. Thev
are aninc o Aron their Wids off, thewv arva cainc tn ofe
here ancé there. That roac is nad, ‘

R, DRARZ: e oot suvacestiac Zo the Seaxs ihat all
these issues 40 not have to Te znswered and resolved to
*he satisfaction of the 3Board. I apr iust savino that
to do & “rafiic s+tudvs now for exarnle o cet a varienrce
from this Zpard, we arse coln~ Lo have =~ 3dn that tr-affic
studv for thz2 Plannino Beard. :

ME. FERWICH: I nave a traffic studv.

MR, DPAKE: But these issues are ageina tn have to he
faced at the site plan level.

MR. KONKOL: It goes back to the Plannina Roard and
sort of rubber stampincg this unanimouslv as it is a
good place for the site. I don't think thev looked at
it and I stand on the record that in vour record here
it indicates it's a school, it's not a professional
business and a school doesn't bhelong there.

MR. TORLEY: 2 school there would require a use variance.

MR. KONKOL: Yes, it would. .
MR. DRAKE: Why do vou think it's a school?
MR. KONKOL: You say it in your own letter here that it

is copied after the Waldorf School and we are going to
have pre-nursery children from three weeks to three

years.
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MP., DPRIXE: That is pnhilosorhv hut that is the name of

the particular underlinina philosodhical anproach that
thev use in dav-care, it's not a school.

MR, TORLEY: On veour nace 6 line 157 eor 154 for the
five vear olds theres will he a certified kindercarten
orocrar. That's a schocel in, te mv mind, )

MR, NUGENT: That's not in issue vhether it's a school
or whether it is an area variance. .

MR, FENWICH: Richt nou we lave an Aarea wvariance bhefore
us that's what we ars locokine at, w2 are lookinc at an
area variancez That is whet vwas sent to us by the

3 =Mat we are addressirc~ richt

MR, TORLITY: I ccould nst vote on that anvronriatelw
withiout nhaving the gthar iters setitled Zirst., Flould
it he aonronrizte to move this to he refarred back :o
the Planninc Soard?

Vh, LIy I zhst's shs Taaliline T £ha Taar-s.
MRL,ONONIIZL: I =hink =hat's whers 1t helonas,

MR, LIUCIN: I hzprenal 2o ha az

Teatine =he nishit M3, Suaglialpd

3pent nc mors than twe or three

antirz thinec =n %he Tlannince Zo

would nave h2en Cctoher, latzs N

MS. GUCLIELMI: That would have been the sa2cond reetinc.
First meetinc was nuch loncer.

MR, LGCIA: Basicallv, at that second meetina, vour
entire opresentation was for the purvose of aettinao

.referral to this Board on the area variance.

MS. GUGLIELMI: No. Matter of fact, the nurpose of
that meetinag was them to see the site plan done bv
Grevas & Hildédreth.

MR. LUCIA: And the end result was they referred vou
here for an area variance?

MS. GUGLIELMI: Yes.
MR, LUCIA: It was very brief presentation. I am not
sure that the Planning Board really did deal with the

interpretation. They really only surfaced when it
came here. Traffic and interoretation issues are not

—-14-
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‘MP. DRAKE: So what do 7vou want the aonlicant to -
the © i 0

before this Roard. So, a lot of tirmes t'
RPoards earlvy on.just review nro fo ]
getting it to the Zonina Board.

ashk for, an interpretation at the Plannin
ask for -a total turndown. )

MR. LUCIA: That's got to be this FRoards feelinc -

how thev want to send it back to vou, do vou want =
senc it bhack for a narrow or send it hack savine .-
think there's an interpretation issue? #ould ve. .
s for an internretation cf the use ar

- s
use varianco as well as the ares variance?

MR TORLEY:  I'd like to naks it a3z hroad as negsis
I'11 weild to vour =sxnertise what wenld he the
annrovriate wav to cat the whinle issue sestlad, V7
woulcd be the approvriete refarral?

MNP, OLUCIR: It has to he how the BEoar?® rermbhars fz2l .
You either can send it back strictlv cavinag ve fecl
it's an intzroretation issus, we'd lite if rafsrrad
hack on the:, we'll sand it heclh for internretaticn
or ise variance.

MR, NUGZHT: Mo matter what we 2o, it's oot to co ha
te zher anvwav.

MR, LUCIR: iUnlesz tiiz anplicant chnoses k5 nrocead
a narrow arz2a variance issue.

MR, DRRBED: t has to o hack anvwav.

MR. ZUGEHT: No matter what, it has to ago back to th
Planning Board.

MR. LUCI2Z: Correct.
MR. DRAKE: If we don't treat the area variance, we
have to go back to the Planning Board and sav we nee

something else, a different tvne of relief.

MR. NUGENT: I have no problem with dealino strictlv
with an area variance. I have no problem with takin
that up for a vote,.

MR. FENWICK: Sending it to a public hearing.

c=

(8294

e

d

q

MR. NUGENT: Yes and let the Planning Board handle the
rest of it and send a nice letter to them and let them

handle it.
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MP, FENWICK: Are you makina

a roticn to set ther u»n
for a pmublic hearinec?
MR, HecEuT: I will.
FEMWICZH: Do veou wanit to review the aonlication nne

MR, MUGENT: I mexke +*he motion based on this arnlication
right here. .

MR, DRAKE: Is this the annlication hefore the RBpard?

N, FENWIOY: Th=re's bhasan sore correctinns,

e . ' = ' . N $ 1.
m2. J. BABCCGCK The on=as that are nzaciled in, Mile
4id vou do that?

MI, OTINVICX: I dif tHhat., Thoeore e corrac-
+ions nver sitraichteninag the lines va,
MR, ¥, BRAICOCH:  Yss, the daiffaran firss
annlicatisn and =hizs annlicasion 2 Aecitar’
trat thev neaeded two Irzont vards a p thelir
annlicant, Till Soul-ras anpzrantl-s ] ; e ths
anplication out, i sedes to e 177 32 thav needed,
=h2v have John Ser tasre was onlv 722 and the other
on=2 is 3, thev ne 17 on 2ach one 32 that's the ~nlv
Zifferencsa.
B, ONUIRIS: I vou rerembar wnen tne annlication Iirs:
came i, we had one front vard variance. That is richt,
Oricinallv, 1t was one front vard wvariance and at the
time I first aonecared befora vou, I noted tn vou that

-

there was, there should have heen two front vard variances.

That was a chanae that affected the annlication.

MR, M, BABCOCK: And that is the onlv chanae so thev
need a lot area, two front vards and a maximum building
height.

MR. SQUIRES: That is correct.

MR, J. BABCOCK: What is the building heicgnt?

MR. M., BABCOCK: Thirty-two (32) feet.

MR. J. BABCOCK: Has that been determined?

MR. M. BABCOCK: That was supplied bv their survevor.
Two feet five inches.

16~
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- surveyor a

MR. SQUIRES: UWhat is required hased on 4 inches ver Zoot
was 29 foot 2, what is measured was 32 foot hv the

*H=t is reallv anvlicable whether it was
Walsh Avenue or Clinton Street.

e}
h 23

i (L

measured

MR, FENWICK: Mr. Uran , T have this one vou're welcore
to it. . :

MR. M. BABCOCK: I'm coino strictly bv what their
surveyor 1is aubr‘“*inn to us on their site nlan.

-~

MR, RONKOL: Tall buildinc.

12, LUCIR: I think the arsa varianca anplication befcre
the Poard is the one dated Januarv ﬂth, 1921 es
sunrlemented onlv Y% a subsedquent verificaticn bv the
State tha*t the correct status of it hacause therz were
two sednarate apwlications bv the annlicant.

MR, SAUINES: One comment I'd like to make is that %his
huildinag beine over 171 yvears old has all ¢f those
conditions in existzance nrior to th2 estahiishment of
the zoning in this town.

MR, TORRLTV: 1 thinikz the two foot 2 inch haichi varianca
is the leoast of vour problers.,

MPL ODPRAXT I would thin= so.

MR, M, BRECOCH: I fus:t was o nots one thinc “or ths

Board that these variances that the applicant is seekinc
right now are based on nrofessimonal husiness use2, okav,
50 1f the use is chanoed from a orofessional bhusiness,
these area variances also micht be chanaged.

MR. J. BABCOCK: That is whv I don't know how we can
go ahead and vote for, have a nublic. hearino cor a
variance when we don't know what the hell this thino
is, is it a professional, is it, what are we cgoing bv,
what Mike says.

MR. TANNER: I think I agree with vou.

MR. J. BABCOCK: We are cgoing by what Mike said because
someone said as far as we're concerned, this is a
professional use. Cfomeone else said. What is it,

what am I voting on, what will I be voting on? Am I
voting on professional use, am I votinc on a school,
what is it now each thing has different criteria which
it has to meet. I don't know how we can vote on an
area variance when we haven't established what it is,

what is the use., I can't.

-17-




i e o o

MR, KOMXOL: T think in fairness tc vour clis:
)

]
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3

cet the feeling of this Board.

MR, pRZKE: I have the feseline verv clearlw.

MR, KEONHOL: VYou're aning to have ta oo hack =a £he
Planninc Board and g2t an internretation.

ME. DBRKE: I fael that setitinc us un for = nublic
"hearinc I thoucat the Peoard was, I .didn't realize th2
Board was so onoosed to the anmnlication when I cars in
here +onicht as it obviously is,

MR, KDONIEOL:  You can se2 wav there are factzs theaht ara
ambicuous tc what 1= is, safetv, that Tire Insvecter's
raport is cenouch &2 sav co on home an? £4n vour homeworii.
T2 shouldn't 2ven D2 lisiteninag o if richi nov.,

a dumh zuestion.
. this corme fror,

e fnbalid Sd Sialis -~ = - mTe= T - —re T
. FIIWICH Corme Iror Zhiz Tlanninc Doars,

DLOUNIUT Tasss on wh=at’

T s~ e o i e . : S S

WR, OFINVIZZIN- Tiat Thhev are zallinc g nrofessizcnzl

2uildinc.

~ Y P PN e 2 =
B, NUeENT: are we pbeatinc 1i to Azath IS
- . - ERFU R g,
12t s LT Zines.

MR, TORLEY: 3Jut we don't have to acree with ithem and

AN

I cannot iagnore--

MR, HUGENT: The man is here lookinc fer a variance.
I don't care if the buildinc is on top of MMt. Reacon.
He needs a variancea. We are not to look at all the
other stuff.

MR. J. BABCOCK: Based on what, what are vou coing to
base the variance on?

MR. NUGENT: On this, that's in front of me.
MR. J. BABCOCK: Is that the use that's in that zone?
MR. NUGENT: I don't know.

MR. J. BABCOCK: I don't know either.

How are vou
going to vote on it if vou don't know. :

I am going to say right now I'll cet back

MR. FENWICK:

~1R-
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to it and I'll defer to our aftorney, I'm going to have

to agree with Jim, they have made it a use, they have
established a use and Mr..Drake has addressed that in

"his notes and what not and his letter to this Board. I'm

going to go to the attorney. Thev have said this is,
thev called it a professional use. They called it a
pr->fessional business and I'll have to go along with
what you said in your letter. They kind of established
and they kind of interpreted what a professional
business is. -There is nothing there that says there's
lawyers, doctors or anything else. It savs professional
business so it's up to them to interpre: what a
professional business is. I don't know whether that is
right or wronag but that's what it looks like to me.
What vou have said it's a generic term professional
husiness and it's up to them to say ves, it's a
oprofessional business, thev have cdone that.

MR. J. BABCOCK: On a two minute nresentation.

MR, KCUXOL: 1If you £feel their intervreta*ion is wronc,
I think it should co back to them with that ovinion.

¥R, LCCIA: That certainlv can be this Roard's positicn
on it. TIt's up teo the BoarZ. As we talked abou= it
Delore the meetince before the Plennino Rcard was Tairzle:
hHriefed, vou don':t think anvhodv in anv cgreat de+zail
aver analvzed whethar or not this was ia fach a
nrofessional husineass uzs2. Thev bhasicallv senz 1z onto
the Zeoning Zeard far £he arsa variance. e heate soern
the issue, we are entitled, as Mr. Drake is urcins vcu
to do to icnore it and we would he within our richis

to do that if that is the feelina of the =pardé.

tiowever, the Beard need not icnaore it so it r=allv
cormes down Lo vour feeling as a Board,

MR, DRAKE: I don't reallv think Dan it's a guestion

of ignoring it. I +hink the Planninc Poard 4didn': ask
vou to address it.

MR, LUCIA: Preciselv.

MR, DPAXE: But Mr, Krieger was at the Planninc Board
meetinag, was he not?

MR, LUCIA: That'srcorrect.

*{R, DRAXE: ™“hat happens if we ¢o back to the Plannino
Board and thev were very satisfied with our intermretatien
that this is a professional business. ™"hat haw»nnens to

us then? ' )
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MR. LUCIA: They‘Qill remand you for the area variance
MR. DRAKE: What happens if we come back here--

MR. TORLEY: You have said that we may have the right
to- lqnore the 1ssue or not to take it up but my

‘conscience won't let me do that. I see something in

front of me that gives me great reservation of kid's.
safety and health of kids for somethinag that is a
school.

MR. DRAKE: I think the Planninco Board of the Town of
Mew Windsor is composed of very serious minded men who
are. very concerned about those issuves. It's their
role to be concerned about those issues and address
those issues, public health, safetv andéd welfare,
traffic, zoning, parkina, fire.

MR. FIZNWICK: Ye are just lind of acain hzatinc a
dead horse. Do I have a second for the motion to
set this up for a public hearinc and iZ I don't, do
I have another motion to send this to the Planning
2paxdé?

HMPB., TORLEY: I have 10 move Lo refzr it hzack to the
Planning Roard with our succestions and comrenis.,
NR. OHECONEOL: I 32c0ond that.

RL TNRLEY T Gontt new 17 T zan St tmes owiizho oz
metion on the floor.

“R. LUCIA: e 1ave no s2cond on the first motionn.
HMR. KONKOL: Let Dan cco bhack with the detzils., Dan,
also I'é like vou to cet an nterpretatlo: of this
wrofessional Husiness because in Mr. Dra2ke's letter
here it savs it's a non-profit orcenization and I
haven't seen to many orofessional lawvers or doctors
or dentists that work for nothina 30 I'm a little hit

t3
concerned there.

MR. LUCIAZA: Mr. Drake savs a lot of thess uses in the
orédinance are generic tyve uses, vou probably have to
allow them some flexibilitv as to whethor or not it's
for prnfit or not for nrofit husiness. TIf it is a
business tvre office hut the issue the Roard has
trouble with is whether this is a »rofessional bhusines
as opposed to a school or a cdav-care center.

MR. DRRAXE: 1It's a day-care center, no guestion about
that.

.
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‘MR. TORLEY: Given that, we have x v z criteria for the,

Zoning Board.

"MR. FENWICK: Let's get“§§ing. Can I have a roll call

on this motion?
ROLL CALL:

Mr. Torley Aye

Mr. Finnegan . Aye
.Mr. J. Babcock Aye
Mr. Konkol Ave
Mr. Nugent dAye
Mr. Tanner ‘Ave
Mr. Fenwick 2ve

MR. DREKE: Thank vou verv much.

Yy

MR. J. BPABCOCK: I have to co to a School “oard reetino
o I have to leave now anéd I'd just like %~ sav that
‘ve 2njoved working with evervone here.

= U




TO:

FROM:
DATE:

RICHARD FENWICK, CHAIRMAN
ZONING BOARD OF APPEALS

WALTER KOURY, CHIEF OF POLICE

DECEMBER 10, 1990

SUBJECT: TRAFFIC INFORMATION; WALSH ROAD

Pursuant to your request of November 20,

1990,

CLzed

i have collected

traffic accident information in the immediate area of 257 Walsh Road
which has occurred for the previous three (2) years.

follows:

1988
At the intersection of g PD
Route 9W and Route 94 -2 PI
At the intersection of 9 PD
Walsh Road and Route 9W: 1 PI
On Walsh Road; Rcute 9W 1 PD
east to River Road
At the intersection of 0

wWalsh Road and John Street

PD
PI

Property damage
Personal injury

nn

That data is as

1990 ytd

4

2

4
1

4

PD
PI

PD
PI

PD

Please feel free to contact me should you require anyvadditiona1,
information. .

)
| M”’
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.l ;: .'
INTER DFriCE;CDBRESPONDENLE
TO: Town Planning Board i? 4 3
FROM: Town Fire Inspector £

DATE: 30 Dctaober 1990 .
(Walsh Ay@.)

SUBJECT: Wind in the Willows, Iinc. Site Plan

‘L. ) .
s L IR R R

PLANNING BOARD REFERENCE NUMBER:-" PB-90-46
DATED' t'lU Oc tober 1990

FIRE PREVENTION REFERENCE NUMBER" FPS—90~097

A review of the above refcrvnced subjecl site plan wins conducter!

on 30 October 1990, o o *Bf“

PR

X
The concept of this s1ta plan 3
opinion of this writer that this? bu1

structure of type 5Sb constructlon.~
groups C&6.1 and C&.2 are nat pethtted'to occupy a three

type Sb structure.

‘agceptable, however, it is the
Mg is a three (3) story
Under Title 9 NYCRR, occupancy
(3) story,

PLANS DATED: 17 October 1990

v ﬁaag;;"&"a;a;.% ;,Z?‘Eaz,

Fire Inspector

Ve
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PLANNING BOARD
- TOWN OF NEW WINDSOR
AS OF: 07/03/91 o ) _ ,
LISTING OF PLANNING BOARD FEES }
Escrow

FOR PROJECT NUMBER: 90-46 , , , S
. _NAME: WIND IN THE WILLOWS, INC. (DAY CARE CENTER)
 APPLICANT: WIND IN THE WILLOWS, INC.

~-DATE-- DESCRIPTION-=-===——=~ TRANS AMT-CHG AMT-PAID

07/03/91 P.B. ENGINEER FEE CHG 591.50

10/18/90 SITE PLAN MINIMUM PAID 750.00
TOTAL: 591.50 750.00

;ssue o checK

Please :
$158.50 To:

+he Qmouﬂ‘\’ of

Wind the Willows, Tnc.

P.O. Boyx 332

Newbureh, N-Y. 12559

PAGE: 1

BAL-DUE

-158.50
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4 . PLANNING BOARD

L : TOWN OF NEW WINDSOR .

AS OF: 07/03/91 - T ; : PAGE: 1
‘ LISTING OF PLANNING BOARD ACTIONS

STAGE: . » STATUS [Open, Withd]
T L - W [Disap, Apprl
FOR PROJECT NUMBER: 90-46

" NAME: WIND IN THE WILLOWS, INC. (DAY CARE CENTER)
APPLICANT: WIND IN THE WILLOWS, INC. |

--DATE-- MEETING-PURPOSE---~~-=-====-=-- ACTION-TAKEN~-~=-=~-~

06/14/91 RECEIVED LETTER OF WITHDRAWAL  APPLICAT. WITHDRAWN

06/10/91 2Z.B.A. APPEARANCE DISAPPROVED BY ZBA
03/13/91 P.B. APPEARANCE 'REFER BACK TO Z.B.A.
10/24/90 P.B. APPEARANCE  REFER TO Z.B.A.

10/16/90 WORK ASES:SION APPEARANCE SUBMIT PLANS



PLANNING BOARD
TOWN OF NEW WINDSOR

AS OF: 03/13/91 , B ; PAGE: 1
LISTING OF PLANNING BOARD AGENCY APPROVALS
FOR PROJECT NUMBER: 90-46 , - : '
NAME: WIND IN THE WILLOWS, INC. (DAY CARE CENTER)
APPLICANT: WIND IN THE WILLOWS, INC. , ,
DATE-SENT AGENCY--=-—~m==mm—me—mmmem --—- DATE-RECD RESPONSE-=---m=-==u-

ORIG 10/18/90 MUNICIPAL HIGHWAY / /
ORIG  10/18/90 MUNICIPAL WATER ' 10/19/90 APPROVED
ORIG 10/18/90 MUNICIPAL SEWER / /
ORIG 10/18/90 MUNICIPAL SANITARY - 10/19/90 APPROVED
ORIG 10/18/90 MUNICIPAL FIRE 10/30/90 DISAPPROVED

. A 3 STORY BLDG OF TYPE 5B CONSTRUCTION CANNOT HAVE THIS USE
. ABOVE CONTINUED: SEE REVIEW SHEET IN FILE

ORIG 10/18/90 PLANNING BOARD ENGINEER /7



7-8-91

" FORMAL DECISION: WIND IN THE WILLOWS

MR. KONKOL I make a motion that we accept the formal

dec1810n of Wind in the Wlllows.; A copy of said decision-

Tis atcached “and made part of the minutes.

MR. 'NUGENT; I1'1ll second ic.

ROLL CALL:

Mf;rTorley - Aye
Mr. Konkol Aye
Mr. Tanner “Aye
Mr. Nugent . Aye

Mr. Fenwick Aye

' " .Being that there was no further business to come before

the Board a motion was made to adjourn the meeting by
Mr. Nugent seconded by Mr. Tanner and approved by the
Board. o

Respectfully submitted;

! ;\kamgu MJ Je

Frances Sullivan
Stenographer




NEW WINDSOR ZONING BOARD OF APPEALS | (2BA DISK}1-050388.FD)

In the Matter of the Application of

FORGE HILL COUNTRY FURNITURE, INC. , DECISION GRANTING
: SIGN VARIANCE

WHEREAS, FORGE HILL COUNTRY FURNITURE, INC., a corporation having
an office located 815 Blooming Grove Tpk., New Windsor, N.Y. 12553,
has made application before the Zoning Board of Appeals for 48 s.f.
sign area variance for a free-standing directory sign at the above
address in a C zone; and

WHEREAS, a public hearing was held on the 10th day of June, 1991
and adjourned to, and continued on the 24th day of June, 1991, and
again adjourned to, and continued on the 8th day of July, 1991, before
the Zoning Board of Appeals at the Town Hall, New Windsor, New York;
and .

WHEREAS, Jane Tanner, President of the above-named corporation,
was present for the hearing and spoke on behalf of the applicant in
support of the application; and

WHEREAS, the application was unopposed; and

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor
makes the following findings of fact in this matter:

1. The notice of public hearing was duly sent to residents and
businesses as prescribed by law and published in The Sentinel, also as
required by law.

2. The evidence shows that the applicant is seeking to construct
a free-standing dlrectory sign to be placed on the front portion of
the above parcel. -

3. Applicant's prcposed sign area exceeds the bulk regulations
for signs in the C zone by 48 s.f.

4. The evidence presented and the Board's familiarity with the
area shows that Route 94 in front of the applicant's site is a
well-traveled highway, and that motorists typically pass the subject
site in excess of 45 m.p.h., which makes clear signage identifying the
location of area businesses essential to passing traffic.

5. The evidence presented by the applicant indicated that the
proposed sign is required because of recent expansion of the building
adds a number of businesses which have no rocad frontage and are not
readily visible from the road. Thus, these businesses require signage
at the roadside to identify their location and provide them with



1‘. . "’ ..

-exposure.

: 6. The ev1dence presented by the appllcant indicated that the

‘ prOposed sign would consolidate the signage onto a single directory

sign with inserts for the respective businesses, thereby eliminating
“the possibility of 15-20 small separate signs along the road.

7. The evidence presented by the applicant further indicated
that a recent reconfiguration of the swale along Route 94 has obscured
the present sign, maklng the proposed sign a necessity for adequate
visibility to passing traffic.

8. The evidence presented and the Board's familiarity with the
area shows that the sign will be located along a major hlghway, not
too far from a busy intersection, where a multitude of 51gns are
located, which further hampers visibility of signs located in thls
area.

9. The evidence presented further showed that the proposed signs
will facilitate ready identification of the applicant's property by
passing motorists.

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor
makes the following conclusions of law in this matter:

1. The evidence shows that the applicant will encounter
practical difficulty if the sign variance requested is not granted due
to the fact that this is a well-travelled highway and signs readily
identifying the applicant's existing as well as the new commercial
businesses are required.

2. The proposed variances will not result in substantial
detriment to adjoining properties or change the character of the
neighborhood since the neighboring properties are mixed use in
character and the proposed sign merely replaces and enlarges somewhat
the existing sign.

3. The proposed request for a sign variance of 48 s.f. sign area
is not considered excessive with relation to the other signs which are
located on nearby site commercial properties, given the fact that the
subject site requires signage for several businesses, some of which
have no road frontage.

NOW, THEREFORE, BE IT.

RESOLVED, that the Zoning Board of Appeals of the Town of New
Windsor GRANT a sign area variance of 48 s.f. as requested above in
accordance with plans presented at the public hearing and on file in
Building Inspector's Office.

BE IT FURTHER,
RESOLVED, that the Secretary of the Zoning Board of Appeals of

the Town of New Windsor transmit a copy of this dec151on to tThe Town
Clerk, Town Plannlng Board and applicant.
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ZONING BOARD OF APPEALS : :
TOWN OF NEW WINDSOR

-—--*--—------------*-—-—4---—-—f ------- X

In tﬁe Matter of the Application of DECISION INTERPRETING THE
, . , o o : ZONING LOCAL LAW OF THE

WIND IN THE WILLOWS, INC. and TOWN OF NEW WINDSOR,

ESTATE OF GERALDINE CARFORA. SEC. 48-9, TABLE OF USE/

BULK REGULATIONS, PLANNED
o 7 . INDUSTRIAL (PI) ZONING
$90-38. DISTRICT - COLUMN A, USE 1,
AND DENYING AREA VARIANCES.

WHEREAS, the applicants, WIND IN THE WILLOWS, INC. of P. O. Box
332, Newburgh, N. Y. 12550, and the ESTATE OF GERALDINE CARFORA, %
Daniel J. Bloom, Esgqg. of Bloom & Bloom, P. C., 530 Blooming Grove
Turnpike, P. O. Box 4323; New Windsor, N. Y. 12553, prospective
purchaser and owner, respectively, have made application before the
Zoning Board of Appeals for ar interpretation of the Zoning Local Law
of the Town of New Windsor, Section 48-9, Table of Use/Bulk
Regulations, Planned Industrial (PI) Zoning District, Column A, Use 1,
to classify the use proposed by WIND IN THE WILLOWS, INC. as a
"professicnal business", thereunder, and, if the said proposed use is
interpreted to be permitted as of right, then a further application
for the following area variances: (1) 11,265 sq. ft. lot area, (2)
10.7 ft. front yard, (3) 7 ft. front yard, and (4) 2 ft. 3 in. maximum
building height; and , —

WHEREAS, a public hearing was held on the 10th davy of June, 1991
before the Zoning Board of Appeals at the Town Hall, New Windsor, New
York; and

WHEREAS, the applicants were represented at said public hearing
by Calais Guglielmi, the Executive Director of WIND IN THE WI-.LOWS,
INC., and by its attorney, Kevin T. Dowd, Esqg. of Drake, Sommers,
Loeb, Tarshis and Catania, P.C., in support of the application; and

WHEREAS, the public hearing was attended by a number of
spectators (including one of the heirs of the late Geraidine Carfora
and the husband of said heir) who spoke of the great nee:. for day care
centers, ahd many of them spoke in favor of the interpretation
requested by the applicants, and by one spectator who szid she had
reservations about the financial ability of the applicants to make the
necessary improvements to the building to comply with the applicable
codes, and by another spectator who opposed the location of a day care
center on this site, and in this building, due to hazards related to
fire, parking and the proximity to a major road intersection; and

WHEREAS, the applicants' attorney submitted a Memorandum of Law,
copies of statutes and of reported decisions of a number of court
cases; and

WHEREAS, the applicants submitted a.nurber of letters from
elected officials, Cornell Cooperative Extension, United Way, and
employers whose employees indicated a need for day care in support of



| ¢ e
the application; and '

WHEREAS, the 2Zoning Board of Appeals received and filed-
correspondence from Robert F. Rodgers, CCA, Fire Inspector, dated
October 30, 1990 rejecting the applicants' site plan on the grounds
‘that the occupancy groups proposed by the applicants were not
permitted to occupy a three-story structure of Type 5b construction;
as well as from Walter Koury, Chief of Police, dated December 10, 1990
summerizing the nuwnber of traffic accidents involv1ng property damage
and personal injury at intersections out on roads in the immediate
areas of the site during 1988, 1989 and 1990 to the date thereof; and

WHEREAS, one of the spectators submitted a proposed model zoning
code, concerning child care centers, prepared by the Rockland County
Planning Office; and

WHEREAS, the Town of New Windsor Building Inspector stated that
there are two existing day care centers in the Town of New Windcor at
the present time, and a third day care center that is in the process
of opening now; and

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor
makes the following findings of fact in this matter:

1. The notice of public hearing was duly sent to residents and
businesses as prescribed by law and published in The Sentinel, also as
required by law.

2. At the outset of the public hearing it appeared that the list
of property owners which the applicant obtained from the Tovn
Assessor's office included a note to the effect that the 500 ft.
radius from the lot lines of the subject property included property in
the City of Newburgh. The applicants did not separately obtain a list
of property owners within the City of Newburgh whose property was
located within such 500 ft. radius and thus such property owners
within the City of Newburgh were not given notice by mail of the
public hearing.

3. The Zoning Board of Appeals finds that the Zoning Local Law ©
the Town of New Windsor, Section 48-34(A) requires noctice of the
public hearing to be given by mail to all owners of property which lie
within 500 ft. of any lot line of the property for which relief is
sought. The said provision, at Section 48-34(A)(1), reguires that the
names of said owners shall be taken from the last completed tax roll
of the Town (which necessarily would exclude property owners within
the City of Newburgh).

4. Without deciding under the foregoing provisions of the Zoning
Local Law whether notice to such prorerty owners within the City of
Newburgh and within the 500 f£t. radius is required, or alternatively,
is not required since their nami:s are not contained on the T>wn's tax
roll, it is the finding of th.s Board, pursuant tc¢ the Zoning Local
Law of the Town of New W.udsor, Section 48-34(A)(Z), that, since due
notice has been pubklished in Thc Sentinel, and since norice of the
public hearing was given by mail to all property owners within the
Town within the 500 ft. radius, that such notice has been substantial
compliance with the notice requirements, even if such notice was not




‘in exact conformanoe therewith, and thus shali not be deemed to
invalidate'any actiocn taken by this Board on this application.

5. The ev;dence presented at the publlc hearlng indicated a \
general need for day care centers. It must be presumed that said need
is being met, at least in part, by the two existing, and one
soon-to-be- opened day care centers. The Board accepts the general
‘need for day care centers and notes that said need is being met, at
‘least in part, within the bounds of the Town of New windsor at the
present time.

6. However, the issue before this Board s not the general need
for day care centers. If that general need is not being adequately
addressed within the bounds of the Town of New Windsor, the issue
should be presented to the Town Board. It is the Town Board which can
best assess that general need, and, if warranted, address it through
appropriate legislative action.

7. The limited issue hefore this Board is whether the
applicants' proposed use can be classified under the uses permitted by
right in Column A, Use 1 of the Table of Use/Bulk Regulations for the
Planned Industrial (PI) Zoning District.

8. 1In deciding upon the interpretation requested by the
applicants, this Board is mindful of the mandate contained in the
2oning Local Law of the Town of New Windsor, Section 48-34(F), as
follows:

All the provisions of this local law relating to the
Board of Appeals shall be strictly construed. Said Board
as a body of limited jurisdiction, shall act in full
conformity with all provisions of law and of this local
law in compliance with all limitations contained therein.

9. 'The 2Zoning Loceal Law of the Town of New Windsor, Section
48-9, Table of Use/Bulk Regulations, Planned Industrial (PI), Zoning
District, Column A, Use 1, provides:

Uses Permitted by Right
1. Professional business, executive and
administrative offices and buildings:?

10. It is the finding of this Board, in interpreting Column A,
Use 1 above that the uses permitted by right are "offices and

buildings". The Board further finds that the words "professional
business, executive and administrative," are all used to modify the
permitted uses ~ "offices and buildings".

11. This interpretation is consistent with other uses permitted
by right in Column A. Permitted uses 2 and 3 in Column A each list
"Businesses" (emphasis supplied) of a certain type as the permitted
use.

12. If the Town Board had intended "professionalvbusiness" to be
2 use permitted by right, in and of itself, consistency would require
that it be plural, and be set off from the balance of the phrase with
the conjunctlon "and" as fcllows-



1. Professional businesses and executive and
administrative offices and buildings {(emphasis
supplied for additions to the 2oning Local Law,
as enacted).

13. Thus the Board finds that the appllcants have the burden of
establishing not merely that their proposed use is a "profe551onal
business'", but that their proposed use falls within the purview of the
Town Board in listing users permitted by right as "professional
business, executive and administrative offices and buildings".

14. The importance of making this distinction is that it helps
clarify, in this Board's view, just what was the intent of the Town
Board in adopting this provision of the Zoning Local Law. If
"professional business", an undefined term, were in and of itself a
use permitted by right, that creates in the mind's eye a different
picture from that conjured up for "professional business, executive
and administrative offices and buildings" - taken as a whole, as uses
permitted by right.

15. The applicant, WIND IN THE WILLOWS, INC. proposes to use the
site for a day care center, which will be licensed for 7% children but
which Ms. Guglielmi stated will operate with 64 to 74 children, and
will include a pre-school nursery-or-kindergarten-type-of-class for 5
vear-old children, although it will not be a school. The day care
center will be licensed by the Department of Social Services. It will
not be licensed or registered by the Education Department since the
said applicant believes it to be an "exempt school" under the
provisions of Education Law, Section 5001(2)(b).

16. The said applicant proposes to staff the day-~care center with
22 people including one nurse practitioner, one on-call pediatrician
(not on the premises), one licensed practical nurse, three nursing
assistants, one head teacher (who is a certified kindergarten
teacher), and three teachers who are certified child care providers.
It would appear that some 9 or 10 of these staff members are
“"professional people, given a broad interpretation of the word
"professional". However, this Board does not find that a person
serving in the capacity of a "nanny", as Ms. Guglielmi refers to her
staff members, is necessarily a "professional" person. Similarly,
although day care involves disciplines which are "professional", this
Board does not find that day care on balance is a "pro;e551onal“
activity. .

17. The said applicant proposes to open its day care center at
6:00 a.m. and close it at 6:00 or 6:45 p.m. and will accept children
from age 12 weeks through 12 years old.

18. The said applicant urges upon this Board the proposition in
that the cr.ild care staff are professionals. In partial support of
this position, the applicant cites the definition of "home
professmonal office" from Zoning Local Law Sectlon 48-37, which
provides in part as follows: -

HOME PROFESSIONAL OFFICE - 2ny gainful service
occupation . . . . Permissible "home professional
offices" include but are not limited to the



following: offices of a clergyman, lawyer,
physician, dentist, architect, engineer or

-accountant; and other instructon limited to
teaching with music, dancing and the like.

19. Although not binding here, this definition does provide this
Board with some guidance. One thread which sews through all the cited
"professions" is that the patient, client or student typically comes
to the professional for a limited period of time for examination,
consultation or instruction and then leaves. This same aspect of the
patient or client coming to the professional for a limited period of
time for drug abuse counseling, and then leaving, also applies to the
facts of the case of Taylor v. Foley, 122 App. Div.2d4d 205, 505
N.Y.S.2d4 166 (24 Dept. 1986) cited by the applicant.

20. The Board finds a fundamental difference between such
professional businesses, in which patients, clients or students come
to a "professional" for a limited period of time for examination,
counseling or instruction, and then leave, and the applicants' day
care center which, by its nature, entails children coming and staying
for long periods of time upon the applicants' premises.

21. The Board finds that the intensity of use of premises used
for "professional business, executive and administrative office and
buildings" was intended by the Town Board to be similar. Certainly
all such offices and buildings could be expected to have patients,
clients, students, customers and visitors coming and going. The only
people who typically would be on the premises every day, day after
day, would be the principals, officers or employees. The visitors
would be continually changing and they would stay for limited periods
of time. In the case of a day care center, the fundamental difference
is that the children, i.e. those analgous to patients, clients or
customers would not be continually changing but basically the same
group of children would come and stay at the premises for relatively
long periods of time up to an entire day, every day, day after day.

22. Due to the different intensity of use of premises made by a
day care center compared to "professional business, executive and
administrative offices and buildings", and especially the intense use
by young children in a day care center, this Board finds that the
health, safety and welfare issues which arise from the said uses are
substantially different. Because of these substantial differe-ces
this Board finds that the Town Board would not necessarily have
equated .a day care center use with a use for "professional business,’
executive and administration offices and buildings", because
substantially different parameters for fire and emergency vehicle
access, traffic congestion, and impact on governmental facilities, as
well as the health, safety and welfare considerations of the users of
the building would apply.

23. This Board was most concerned by the correspondence from Fire
Inspector Rodgers rejecting the applicants' site plan and from Chief
of Police Koury listing an average of approximately 15.7 traffic
accidents per year in the immediate area of the applicants' site.

24. Considering the applicants' proposed use as a whole, and
considering the health, safety and welfare issues which arise upon



placing 64 to 74 (and up to 78) chxldren in a bullding of 5,004 + sq.
ft. floor area, located in the Planned Industrial (PI) Zonlng
District, it is the finding of this Board that such use is
substantially different from the uses permitted by right, ‘envisioned
by the Town Board, when it was determined to allow "profes31onal
business, executive and administrative offices and buildings" therein.

25. The appllcants have urged this Board to 1nterpret the Zonlng
Local Law favorably to their proposal on the grounds that New York
State public policy, as expressed in Social Services Law Section
410-d, encourages the construction and equipment of day care
fac111t1es.

26. While the Board recognizes and agrees with the stated public
policy, the Board does not find that said policy pre-empts the Zoning
Board of Appeals from interpreting the 2Zoning Local Laws according to
all applicable provisions of New York State Law and of the 2oning
Local Law itself.

27. The Board finds that the provisions of Social Services Law
Section 390(12) do constitute a state pre-emption in the area of home
day care. People v. Town of Clarkstown, 160 App.Div.2d 17, 559
N.Y.S.2d4 736 (2d Dept. 1990).

28. The Board does not find, and the applicants' attorney was
unable to cite the Board to any case analgous to the Town of
Clarl.stown case supra which constitutes a similar state pre-emption in
the area of day care facilities other than in homes, pursuant to
Social Services Law Section 410~d. The Board finds that there is no
state pre-emption of regulations of non-home day care facilities
pursuant to Social Services Law Section 410-d.

29. 1In the absence of a state pre-emption governing the present
application, it is the finding of this Board that the foregoing
intepretation is within the power of this Board, and does not
contravene the New York State public policy contained in Social
Services Law Section 410-d.

30. Since the applicants' proposed use of the premises was
interpreted by the Board as one which is not a use permitted by right,
the applicants did not proceed with their application for area
variances, and offered no evidence at the public hearing in support
thereof. S

31. It is the finding of this Board that the applicants abandoned
their application for area variances as moot.

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor
makes the following conclusions of law in this matter:

1. The proposed use of the site as a day care center is not
interpreted as a use permitted by right, to wit, it is not included
within "professional business, executive and administrative offices
and buildings" as contained in the Zoning Local Law cf the Town of New
Windsor, Section 48-8, Table of Use/Bulk Regulations, Planned:
Industrial (PI) 2oning District, Column A, Use 1.



2.3'Thelérea,vafiahéeéfféQQQSted'bf'ihé applicants ‘are denied as
S moot. 5 : T ,

NOW THEREFORE BE IT

. RESOLVED that the ZOnlng Board of Appeals of the Town of New
wlndsor INTERPRET the 2Zoning Local Law of the Town of New Windsor
Section 48-9, Table of Use/Bulk Regulatlons, Planned Industrial (PI)
Zoning- Dlstrlct Column A, Use 1 as- not 1nc1ud1ng the proposed use of
- the site as a: day .care . center within the use- permltted by right

thereunder as a- "professional business, executive and administrative
offices and buildings". :

BE IT FURTHER

RESOLVED that the ZOnlng Board of Appeals of the Town of New
W1ndsor DENY as moot the area variances requested by the applicants.

"BE IT FURTHER

RESOLVED, that the Secretary of the Zoning Board of Appeals of
" the Town -of New Windsor transmit a copy of the decision to the Town
Clerk, Town Planning Board and the applicant.

P ’/(// ‘//,’ { )'

pel Chairman
: 4

-

Dated: July'8, 1991

(ZBA DISK#6-070891.)
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PUBLIC HEARING: WIND IN THE WILLOWS 90 -

MR. FENWiCK: This is a request for. interpretation and
11,265 square foot lot area, 10.7 feet and 7 feet front

~ yard variance and 2 feet 3 1nch bUlldlng height to
.operate day-care center in PI zone. .

Kev1n_r. Dowd , Esqg. came before the Board representing .
this proposal.

MR. DOWD: Good evening, gentlemen. For the record, my
name is Kevin Dowd from Drake, Sommers, Loeb, Tarshis &
Ca;anla, One Corwin Court, Newburgh, New York. I'm here
tonight to represent the interests of our client's,

Wind in the Wiilows, Inc. The executive director,
Calais Guglielmi is nere an you '1ll pe hearing from her

‘shortly.

Generally, I believe you all know--

MR. LUCIA: Before you go on, just one nhousekeeping
matter. Looking at the file this afternoon, I noticed
that the list of property. owners that you received from
the Town Assessor had P.S5. on it saying did not include
the. property owners within 500 foot radius of the
property line or in the City of Newburgh. Did you
separateiy find a list from the City Assessor o&f -
those property owners?

MR. DOWD: I thought that included the City of Newburgh.

MR. LUCIA: Okay, take a look at it. The note on Leslie
Cook's lerter to Ms. Gugiieimi of Aprii 26th, 1991 says
note please pe advised that the 500 foot radius on this
variance list encompasses a portion of the City of
Newburgn. I‘m not sure that the Town Assessor, without
separately consuliting the city tax rolls, has those
addresses.

MR. DOWD: There was a distinct interpretation that
that list did not include all the property owners that
had to be inciuded. We notified everyone on that list.

MK. LUCIA: I assumed you did that.

MR. DOWD: I do believe that that, there was a interpreta-
tion to Ms. Guglielmi that the individual property owners
did not have to be notified, just the City of Newburgh
itself and in that case, if we failed to notify th=

City of Newburgh, that would be one in a iarge number of
property owners who we did notify and that would be

g
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substantiai compliance with the intent of the statute.

MR. FENWICK: City of Newpurgh was in fact notified.

'MR DOWD “ They were not notlfled through my office. it

was my understandlng that the entire list was there. I
thought that was including all the property owners in
the city and Town .of New Wlndsor.

MR.,LUCIA: This is a question for the Board ana I just
want to get away, get it out of the way preiiminarily so
we have ‘a housekeeping matter finished. Our zoning Local
Law Section 44834A provides that the Board of Appeals shalil
cause such notice to be maiied 10 days pefore the hearing
to all owners of property which lie within 500 feet of

any lot line for which, of property, for which relief is
sougnt. Tnat would seem to include those who reside
witnin the City of Newburgh, if it fits within the 500
foot radius.- -

MR. FENWICK: You're saying no one in fact except what
was on that list, how many people do we have on the list?

MRS. BARNHART: I have an atfidavit, my own atfidavit,
that I mailed out 57 notices on May23rd, 1951 and he
complled with what he was supposed to do, as far as tne
list goes. .So, I don't know. :

" MR. FENWICK: I'm going to leave it up to the Members orf

the Board. My feelings are that we have got to get going
on this. : : ' )

MK. TORLEY: How far from the property, town line is your
property line?

MR. DOWD: That again, I don't --

MR. TORLEY: Your property line doesn't abutt it, the
City of Newburgh?

MK. KONKOL: Most of tne land in back of Diamond Candle,
it's sort of a nomands land. It’s supposed to be right-
of-ways, water lines and sewer lines. I don't tniink it

affects any. individual properties, nor do I think it's

going to affect the city.

MR. DOWD: I don't believe the city itseif is a property
owner. o : ,

MR. NUGENT: It is, they have an easement through there.

MR. DOWD: I would have, when I read the list, I assumed




thét everyone 1s there at least when it said City of
Newnurgh City of Newburgh would have been addressed
on the list we had generated.

MR. FENWICK: I know exactly what you're saying.

MR. LUCIA: 1It's really, falls within the discretion of
the Board. Continuing on 1n Section 4834A Subparagraph

2 provides that due notice shall have been published
which it was in tnis case and that there shall have been
substantial compliance. The failure to give notice in
exact conformance shall not be deemed to invalidate
action taken by the Board of Appealis in connection with
granting any permits so it's up to the Board. I thought
we ought to get it out of the way, since it's potentially
and issue.

MR. TORLEY: The area is pasically sewage right-oi-way
and- junk.

MK. FENWICK: That's heresay at this time but what I'd
like to do, I'd like to ask the attorney if it would be
in order to make a motion that we hear this.

MR. LUCIA: 1 think yes, maybe the motion should ve tnat
the Board having considered the issue deems the mailing
to have been substantail compliance with Section 48-34
requirements.

MR. FENWICK: With the public hearing notice.

MR. NUGENT: I'll make that motion.

MR. KONKOL: Ifll second it.

KOLL CALL:

- Mr. Torley Aye
Mr. Finnegan Aye
Mr. Konkol Aye
Mr. Tanner Aye
Mr. Nugent Aye
Mr. Fenwick Aye

MR. DOWD: Thank you, gentelmen. When you read the letter,
you believe when you do these many times, you get the list
and you send out ‘exactly what's on the list and you do

not think there's something missing from the list without
some sort of asterisk to teli you to do something.

~10-
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in any event, I appreciate your consideration.

MR. FENWICK: 1'd just like to say something before you
get started. Please address what you're here tor, that's
exactly to prove that this is in fact a professional
business and it does in fact belong in this zone.

MR. DOWD: Yes, sir. We have been here, it's the 5th time
before this Board and we have been betore the Planning
Board three different times. My client is here to answer
any questions you may have. It's my intention tonight

to allow her to explain to you, to this Board, exactly
what this program and thas building and this particular
setting is all about so that tne Board wiil have a clear
understanding of what we are asking for. And then, in
that context, go into the argument that it's a professional
business, the legal issues of a variance and then have
anyone you want from the pubiic address any issue they

particularly want to-speak about.

Tonight, I ask the Board to allow me a little bit of
leadway. It would be heipful to this Board to understand
what my client wants to do with this property and in

that respect, it's important that you understand that.

I would ask also that this Board, upon the conclusion

of this public hearing, since it has been a long trek
through a numb=r of Boards and my client has been working
at this almost a year and she's under contract to
purchase this property, that this Board consider giving
decision tonight. 1It's very important for her. The
contract basically would expire tonight without a
variance, she cannot go very much further. However, if
she does get the necessary interpretation and the
variance tonight, she can proceed to buy the property

and begin the long process throush tne Pianning Board

in the site plan approval process, in which a lot of
your concerns at the last four meetings and the Planning
Boara's concerns can be addressed at that site plan
approval process. With thnat said, I would ask Ms. Calais
Guglielmi to step forward and very briefly introduce to
this Board again exactly what her plans are for that
particular site and why she wants this site for her day-
care center. .

MS. GUGLIELMI: Good evening, my name is Calais Guglielmi
and 1'm the Executive Director of Wind:im the Wiilows, Inc.
This corporation was set up as not for profit corporation
under New York State Not ror Profit Corporation Law. We
have been looking for a home for Wind in the Willows for
almost three years now. In the beginning of last year,

we found a home. There are other pieces of property tnat
nad asbestos problems, to much of a liability and woula
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cause great deal of concern ftor the safety of the children

'so we have abandoned several pieces of property. So, this

is not just to let you know, this is not the first piece
of property that we have come about looking at.it.

The prcgram itself wiil service children from 12 weeks to
12 years oitd. And it's separated by individual age groups
from 12 weeks to 3 years oid. There will be the care of
infants in an infant program. ‘The infant staff will be
required to have a medical background in various ranks

of the medical field, from a pediatrician who will be on
call to nurse practitioner, LPN and so on and so forth.
We classify that starf as nannies. To the infant program,
the early childhood program, which will be 3 years to

5 years old, will be primarily staffed with people who
will have a bacnelor's degree or associate's degree and

a certified teacher on staff as well for early childhood
education. The after school program whicn will only
encompass a maximum of 25 children, so 1t's relatively
smali, we are including. this as an additional service

to the area employees and working families and the

school district in the area, that would like some support
on this program. It wili be staffed with the same as

tne early childhood program and occasional nanny as their
shift changes during that time. The program itself and
the environment of the building and one of the reasons
why that was so important is based on a large part with
tihe central ideas tunat underlie the Waldorf Education

and the early childhood environment. This environment

is very specific to the needs of children and this does
not counteract with any of the safety that we're
providing for the children but 1t does require a natural
home like environment for the children. The materials
ana things that are used, that the children use must all
be natural materiais. You will note, for example,
walking into a room there, you wouid not walk into a room
of Fisher-Price, okay, all of the toys are made out of
wood. All of the soft toys that are made use real wood.
Instead of playdough, tney use beeswax, beeswax crayons.

There's an emphasis on the children's relationship with
the staff. This is very important and because of that,
there are, there's a very specific training for this staff,
wnichn the staff will be a part of and above their
curricuium and requirements ifor eariy childhood education
that they come to us with. We will then have to put them
through additional training. The grounds is also very
important as part of the curriculum as the children and
the natural environment of outside is also part of the
Steiner environment. We plan, and it's very important to
us, to maintain and clean up the property and restore it.

_.J_2_
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Landscaping, as far as that is concerned, there are a lot

"of truit trees that will be taken care o1. There will be

permenant fencing put around as well as interior renc1ng
separating certain play areas.

MK. FENWICK: I have to‘hold you.up just a second. We're
supposed to hand out a roster and we forgot. Something
we don't forget usually. If there's anyone here in the
audience that's here to speak on this or is here in
reference to this public hearing, just sign this please,
name -and address. I hope you didn't lose your piace,

go ahead. .

MS. GUGLIELMi: No. I say this day-in and day-out so —-—

we have a Board of Directors ot four. At this time, on
the Board of Directors is the Presiaent of Jemark
Corporation wno until just recently, had one of his
manufacturing plants in New Windsur up by bevitt's, I

- believe there's still a sign there but I don't believe

it's in operation at this time. He still has one in
operation in the City of Newburgh and in Pennsylvannia.
He's the Chairman of our Board. ris name is Mario
Battelic (phonetic). On the Board, we also have Jill
Gomez, who's currently in Maryland at the time of this
hearing. WNorman Snar (phonetic), who‘s a resident and
the bishop of the Ghurcn of Jesus Christ of Latter Day
Saints is on the Board. He came before you, i don't
know if you remember him or not, he came for tne church
business. Also, is Frances Parker who is the treasurer
of Biack Rock Broadcasting Corporation and she's
currently in another meeting and would be unable to
attend tonight. So, that's the Board of Directors.

The other situation is the need for the area. It’s very
imense. There's an overwhelming need for this service

in the area. I have parents that have been waiting for
almost a year, since we have contracted on this property,
who are residents of New wWindsor who have looked at other
options and have been told they‘d have to wait until the
end of next year or the quality of the service that the
other child care center was providaing was not what they

-were looking for. They needed more and we're offering

more and a full service situation. 'It's not a very big
center. The scale is very small. Considering other
day-care centers and the type of building we have is much
larger tinan the space tnat other day-care centers provide.
Gur overalli staff ratio is 4 to 1 and so each child is
getting much more of an individual attention from infants
through 12 years than- at any other 'day-care center in thnis
drea . . :

If there are any other specific questions, I sort of ran

-13-
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thfouéh 1t as an overview not to take up to much of your
time. : » : o

MR. FINNEGAN: Is the primary function that of a school
or of a uay-care center? :

MS. GUGLIELMI: Day-care center.

MR. FINNEGAN: Educational aspect just accessory type
tunction?

MS. GUGLIELMI: The Waldorf Education is so different from
the normal standard education that to answer your question,
it wouid be yes. Cnildren learn things from things that
the normal realm of education wouldn't normally expect
them to learn from, okay, and inasmuch as that, it's not
the way tiie normal education is. We have an emphasis

on gardening, for example. The need for, you know, the
growing of vegetables and fruits and corn and things

like that. Tnat's a regular part of the curriculum, okay,
wihat a child wouid learn from gardening everyday would

be essentially maybe the same thing they'd irearn from
learning how to count to ten at a table with a ditto
sheet. Our approach is different, very different. And
more natural approach. - It's an approach that's not
although accepted by the Board of Education, when you

get higher up in schools, this early childhood segment

of it is definitely not a schooli. As a matter oi fact,

in this type of curriculum, they probably, it's their
1dea for an age for a child to start schooi is age seven
whereas nhere, we have it at age six, which would be the
first grade since kindergarten is not a requirement in
the State of New York.

MRK. FINNEGAN: You aon't have first graders?

MS. GUGLIELMI: No, absolutely not, unless they come after
three o‘*clock at which time it's a latch-key program and
I nave, you know, tnere's a period of time when we have
guite time. If they have homework or something betwéen
the age of 6 and 12, we would encourage that. They do
something like that and then it's basically set up for
activities, extra-curricular type activities.

MR. FINNEGAN: Why is 1t necessary to have the staff with
teachers as opposed to say social workers?

MS. GUGLIELMI: To have a degree in early chilahocd
education doesn't necessariiy, it puts you in the realm

to teach small children. Not necessarily, would you teach
first grade. So, there's a aifference in how you relate
to a child who is 3 or 4 years old and 6 or 7. There are

-14~
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a lot of people wno have bachelor s degrees in early

chlldhood educatlon who do not have a ‘certificate for
teaching elementary school. For example, their years

- of experience are with young children so there's a

difference and a lot of them prefer to keep that

,professxonal level right there and 1t s a very w1dely
'—gow1ng field of profe551onals.

MR. DOWD: To add what Calais said, there's a requirement
by 0.5.8., that there be a teacher in the program.

MS. GUGLIELMI: Yes, certified teacher.

Mﬁ.'DOWD;‘;Must berin‘the program by tne Department of
Social Services regulations.

MS. GUGLIELMI: As a program supervisor --

MR. WORLEY: Kindergarten in one of the early certitied
kindergarten programs --

MS. GUGLIELMI: Not certified.

MR. DOWD: ' . No certification process to certify a school,
request something from the Department of Education and

we are not seeking that nor do kindergarten or nursery
school programs have to be certified by the Departiment

of Education. This program that Calais is talking about
is basically a pre-school type of a program. If you
want to call it that, it's a little bit more involved in
here. The Waldorf theory of education.as opposed to
standard book learning that children are used to in
kindergarten and again, most of -- there are a tremendous
amount of requirements that the Department of Social
Services requires to get licensed for a day-care center
of this kind of facility. And she must comply with those
reguiatlons'and one of them requires certified teachers.
There's no organized school kinaergarten program or
anythlng like that in the currlculum.

MR. NUGENT~ Could you tell us a little more of the

-,regulatlons that she has to comply with?

MR. DOWD: Sure.

MR. FI1INNEGAN: How many»childfen will be attending the
whole program? o )

MS. GUGLIELMI: We ha§e applied for a license for 78.

-However, we'll operate with between 64 and 74.

MR. FINNEGAN: Maximum of 782

15-
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MS. GUGLIELMI: Well, that may come. back less so we have

“allowed for that possibility, just because of the arrange-

ments of classrooms and how many chlldren in each
ciassroom so 1 plckea that much and I was conservative
and it will more than 11ke1y be between 64 ana 74.

" MR. TORLEY: In your memo that was back in January you

show on your page 6 line 157 that there will be a
certified kindergarten program. That's no longer the
case?

MS. GUGLIELMI: It will not be certified. It will be a
certitied teacher teacning that ciass but will not be

_registered with the State Department of Education. The

term that the State Department of Education is that
registering with them, if you register your kindergarten
with them, then it's now under the regulations of the
State Department of Education. The staff wili be in
charge of that room, will be a certified teacher.

MR. DOWD: If I may, maybe this might help clarify. I
have here a Section 5001 of the State Education Law
concerning schools required to be licensed and registered
and I'll hand it to your counsel and he can then hand it
out to everyone else. I highlighted the area where it

"shows you that kindergartens do not have to be licensed

by the State Education Department. They are not an
entity that requires certification by the Department of
Education. They are not basic schools.

MR. TORLEY: They are requifed but may be certified?

MR. DOWD: They could be, 1f you wish to have them
certified, you could apply for a certificate process
but they are not requirea by the State to run them.
Now, to answer this gentlemen's questions, I have here

"a list of all the day-care licensing units from New

York City which requires, I'd say it's 1, 2, 3, 4, 5,

6 1/2 pages of reguirements from Social Services in

order to achieve the licensing required agencies, a very
rigid process. 1 think the Board is very well - aware

that aay-care centers and the need for very good day-care
centers did not come to light until probably the mid 70's,
when there was a big scandal in California involv.ng a
day-care program and child sexual abuse and other abuses
that were going on.

MR. TORLEY: That were alleged to have gone on.
MK. DOWD: Actually, they were found not’ guilty but

after since 1976, or thereabout, many of the states,
if not all of tne states, have gone on record and have
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passed legislation to control the kinds of people that
work in-those kinds of programs, check them all out and

“make sure that they are so well regulated so these kinds

of things cannot happen again. Those regulations are what
my client has to go through to get the necessary licensing.
She's got to make sure she's got a very secure facility,

‘properly certified program, properly certified staff

members and all of the requirements that any other mis-
cellaneous requirements that the State Social Services
requires. They look at the building. They look through

the entire building. They look at the structure. They

look at the program and the staff. They look at

Ms. Guglielmi. They look at her Board of Directors.
They look at everything in order to get that licensing
program so it's not an easy process.

MR. TORLEY: Have they done any of that?

MR. DOWD: Yes, they have. They have had the Fire and
Building Inspectors into it. They have gone over a
checklist of what needs to be done. All of those required
changes to that building will be met through the site plan
process in the Planning Board if we get that far. They
don't license us, I'm sure, site plan will be very
rigorous with this and our clients will comply with all
the necessary requirements with this municipality as well
as the State Social Services Department. There's never
been a doubt in our minds that that will be done.

MR. FENWICK: 1I'd like to ask what you're actually here
for is how does this day-care center that's exactly what
it is, fall into the PI criteria of column A? What are
you saying this falls under? What are you saying it
should be any why?

MR. DOWD: I hope, 1 believe, you all have a packet of
Memorandum of Law and cases that I mailed to you about,
just about two wesks ago. Basically, the problem in this
situation is New Windsor code does not define a day-care.
If you look throughout the entire code and I have been
through it many, many times, it's a huge book, as you all
know, but there's nothing in there that talks about what

‘a day-care center is, absolutely nothing. The problem

with that, this Board now has and faces, knowing what a
day-care center is, where can you put a day-care center
in this town. Ther's got to be an appropriate place to
put a day care center. Also, depends on how you classify
a day-care center.

We wish this Board to consider classification that a day-
care center is a professional business. A professional

‘business is a permitted us in the PI zone. The original
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appearances before the Planning Board, when we presented
this, I believe the Planning Board looked at that matter
and they had no problem with the concept of having a day-
care center at this particular site.

MR. TORLEY: I don't know as you should say --

MR. DOWD: That was the original feelings of the Planning
Board. We came back here for variances and then we got
involved in an awful lot of other matters and eventually,
we are here for the interpretation that we are here for
tonight. I have gone through, at Mr. Lucia's suggestion
last time, all of the public hearing minutes and there
are about seven of them, back in 1970's when this code
was passed. Looking for some clue that someone thought
of either day-care center or how to define what a
professional business was. And in the minutes of those
seven public hearings and I was on Mrs. Townsend's door-
step for quite awhile, there was absclutely nothing in
the record to give an indication that anyone even thought
of wondering what a professional business was. Certainly,
they weren't even thinking of day-care centers. With that
absent in the statute, it's now incumbent upon you to
give it a meaning. Based upon the law and we'll go into
a little more detail, as I proceed in my argument, the
kinds of operations of a day-care center, the kinds of
people that are going to be staffing it, having an
on-call pediatrician and a doctor, a professional, we
have a certified kindergarten teacher who again is a
licensed professional by the State of New York. The State
of New York considers licensed teachers professionals.

We have registered nurses and licensed practical nurses.
Again, professional, all of them are going to be on staff
at this day-care center.

MR. LUCIA: Can I, it's ambiguous who's on call and who's
‘actually on staff and on the premises while the --

MR. DOWD: The pediatrician is the only one that's on

call. Licensed practical nurses, the certified kindergarten
teacher, all of the associate teachers and the licensed
practical nurses are all going to be classified on their
staff requirements as nannies, taking care of the young
children, 12 weeks to 3 year old children. They are all
part of the staff.

MR. LUCIA: The requirement for a teacher was supervisory.
MS. GUGLIELMI: She's teaching in the -classroom also re-
sponsible for the 3 year olds and 4 year old room staff.

She's the direct supervisor as well as teaching 5 year old
classroom.
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MR. LUCIA: She's on the premises full-time?
MS. GUGLIELMI: = Yes. | |
MR. LUCIA: How about your nurses?
MS. GUGLIELMI: On premises.
MR. LUCIA: Registered nurses on premises full-time?
MS. GUGLIELMI: Yes. |
MR. FINNEGAN: You have registered nurses?

MS. GUGLIELMI: Yes.

MR. LUCIA: Same for any other peopie you'd classify as
professional that would be employed by Wind in the Willows?

MS. GUGLIELMI: Nurse practitioner is there everyday for

three ‘hours a day. She's part-time. She's not full-time
but she's there everyday for three hours.

- MR. LUCIA: Anyquy else?

MS. GUGLIELMI: Who are part-time?

MR. LUCIA: Right, who you would consider a professional.
MS. GUGLIELMI: Our assistant director.

MR. LUCIA: Your professional background would be what?

MS. GUGLIELMI: My professional background would be in-
volvement with this day-care center, running and operation,
and early childhood development, background in communica-
tions.

MR. LUCIA: Do you hold any certifications or licenses
for -- '

MR. GUGLIELMI: Not yet. We are in the process.

MR. LUCIA: You personally as opposed to Wind in the
Willows? .

MS. GUGLIELMI: No, no.

- MR. LUCIA: Any other profe551onals who would be on staff,

either full-time or part-time?

. MS. GUGLIELMI: The medical staff and the teaching staff
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that pretty much encompasses our staff and there's close

to 25, 20 last count...

MR. DOWD: Twenty-two (22).

' MS. GUGLIELMI: Twenty-two (22).

MR. LUCIA: Okay, howrmany of those would be nurse
practitioners? . ’

MR. DOWD: Nurse practitioners, one; pediatrician, one;
LPN, one; nursing assistant, three; head teacher, one,
which is a certified kindergarten teacher; three teachers
who are certified childcare providers.

MS. GUGLIELMI: With a bachélor's degree in early child-

hood education.

- MR. LUCIA: Are they also certified teachers?

MS. GUGLIELMI: No.

'MR. DOWD: They are certified childcare providers.

MR. LUCIA: They-are not certified teachers?

MS. GUGLIELMI: No. There's only one person who's
certified with the State Department of Education.

MR. LUCIA: 1If, correct me if I missed somebody there,
that list you just gave me is of nine people. I think
you said there were 22 on staff.

MR. DOWD: That's right, 9 or 10.
MR. LUCIA: I don't count the doctor because he was on-

call but this is just people on staff who are on the
premises. ' ’

MR. DOWD: You want to make that distinction?

MS. GUGLIELMI: You talked about professional people. We
have other people.

MR. LUCIA: That's what I'm trying to determine so we
have the one on-call doctor, the nine on premises
professionals in some capacity or other and the balance
of the 22 are nonprofessional staff, is that correct?

MR. DOWD: Well ——
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MR. LUCIA: Correct me if I am wrong.

MR. DOWD: We want to make the Board understand what we
are doing right now, we are going through the word
professional as it is ordinarily understood by everyone
in this room. Under normal circumstances, doctor, lawyer,

‘engineer, teacher, nurses, things like that.
7 MR.TORLEY: Teacher.

MR. FINNEGAN: Teacher, you didn't mention teacher in

this.

MR. DOWD: I didn't mention teacher. The problem here
gentlemen, very simple, when you look at the word profes-
sional, again, there are very, ones that come to mind
right away. Some of us might not think of a theol.ogian

as a professional but I-ask you to consider when you
define professional, I used Black's Law Dictionary that
basically states a vocation or occupation requiring
special, usually advanced education and skill, for example,
the legal or medical professions. The term originally
contemplated only theology, law and medicine but as

- applications of science and learning art extended to other

departments of affairs, other vocations also received the
name, which implies professed attainments and special
knowledge as distinquished from mere skill.

When you get into the area of early childhood development
and childcare, there's no one in that field who would not
consider themselves professionals. That's a very special-
ized field you're dealing with the youngest of infants

and you must take care of them and it's, there's a very
special skill and training involved and it's our point
that this definition in Black's applies to this siwuaticn.
It may not be the standard idea of what a professional is,
lawyer, doctor, nurse, theologian but it's a profession,

a very specialized special skilled position and most, if
not all of the people who are on .that list will be hav1ng
to do with early childhood development, taklng care of
very young children. They may be only trainees. They may
be in school. They may be learning through the process.
But, they'll be attaining the same kind of profeszional
standards as other childcare providers and it is essential
that you classify them and they would be highly insulted
if you did not, as:professionals. I have talked to many
of them. If you don't think of them as professionals,
they do a very special service and very well and they do
it for a2ll the children in the State and country and they
are seen nationwide as being professionals. I would ask
you to consider that in yvour definition of what a
professional was. I looked in Webster's New Univeral
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Unabrldged chtlonary and it defines profe551on as a voca-
tion or occupation requiring advanced training in some
liberal art or science, and usually involving mental
rather than manual work as teaching, engineering, writing
etc., especially medicine, law and theology.. Would this
Board ‘consider a writer a professional? Some of you would
and some of you wouldn't. But, by definition here, they
would and I'm saying no matter what definition you look
at, an expansive definitionof what a professional is,
as this world, is more sophisticated, words themselves
have to take on more meaning. The word professional means
childcare providers.

To give you an idea of how practically this expansive
definition has taken place within the legal framework, I
gave you the case of Taylor vs. Foley , 2d Dept. case,
that's the Appelate Division, which has Jjurisdiction
over Orange County and Brooklyn, Queens, Staten Island

"‘and this area of the New York State. And in this case,

the issue before the courts was whether or not a drug
abuse counseling center was a professional office. So,
that it would be able to be allowed, to be permitted to
be used in a particular zone in the Town of Greenburgh
and very interestingly, the Court said that the kinds of
people that were working here, not all of those people in
the drug counseling center were professional by any
definition. People who sweep the floors and people who
work in the kitchen but when you look at the composition
of the people working there, professional, and what they
call para-professionals, social workers, psycholgist.
psychiatrist helping people kicking the drub habit, stay
off the drug habit. They consider that a profe551on and
the Court sustained them.

Now, again, drawing comparisons to this particular in-
stance, we are not a drug counseling, maybe you would
prefer a drug counseling, I don't know, so but here you
have children, you have the same kinds of prof3551onals
and para- profe551onals working in a field, in a service
oriented type of work. The same type of, I believe
anyway, that the Court, the 2d Dept. in this,case, this
State has spoken which governs the lower courts in
Orange County, I would tell you that this is the kind
of definition of professional that the courts would go.
with. They'd enjoy interpreting it this way. They have
to interpret it as a profession, in the Supreme Court
Orange County. I'm telling you direct parallels are
here in the case law that say that this is a profes-

" sional business.

MR. LUCIA: If I can get you to focus in, for a moment,
one of the other grounds underlying that decision was
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that this is a counseling center in the courts, of what
was professional, you might have to consider the time
that a client, patient, whatever spends with the
professional. Typically, in your classic professions,
if ‘your patients go to a doctor, you spend a limited
amount of time being examined. If you're going to a
lawyer, accountant, an engineer, whatever you spend a
limited amount of,tlme, you can get counseled, advised.
If you take it to the home professional office definition,
which is where I assume you're going, if you're going
for ballet instruction, you spend some limited amount of
time with the professional receiving instructions or
counseling or guidance. How do you square if an idea cof
professional in the counseling sense being there for
limited periods of time with day-care which obviously is
a much more expansive time period.

MR. DOWD: I would dare say anyone, anybody takes care of
a child, especially a young child, theyv are constantly
counseling. Parents counsel all the time, whether it's
in the sense of a psychologist, you're always guiding the
children towards doing good or bad or whatever. You're
counseling them. Obviously, the youngest chilcren 12
week old infants, they'll be constantly cared for by
professionals. The youngest children will have the most
care by the professional. Only when you get to the older
care, which they have less care but they'll have signifi-
cant contact with the professionals. I don't think that
because you spend half your time with professionals makes
any less professional anymore professional. They are
there, they are on-site. They are constantly counseling,
teachlng and introducing children to new thlngs and
taking care of them.

MR. LUCIA: Just relating to this, our discussion, how
many of the staff are professionals and how many are not
professionals? 1 suppose it may come back down to how
much time they are spending with the professional, is
day-care taken as a whole primarily a professional
activity or does it involve professionals, when the
children are spending their time with nonprofessional
people.

MR. DOWD: That's a very fine distinction. I doubt
that any court in the State would follow that.

MR. TORLEY: Why should we not, if you're asking for us
to consider this to be a professional office, profes-
sional business, you're offering an activity that may be
regulated under the Department of Education but need not.
It may be but need not be.
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MR. DOWD: That's Qhere'you're,wrong. The-pfimary,foéus

of this particular program is day-care.

MR. TORLEY: But primary focus is day-care, not education
and not profession.

MR. DOWD: That's right.

MR. TORLEY: But you're saying day-care constitutes a

professional activity.

MR. DOWD: That's right.

MS. GUGLIELMI: Only the kindergarten comes into the

Jjurisdiction.

MR. TORLEY: The kindergarten activity could be, if you
chose, certified, under the -- :

MR. DOWD: Because just if you decide to certify the
kindergarten class that you're going to be using there,
doesn't mean you can just ignore social services. Social
services is the primary licensing agency for day-care
center. They are the ones we are going to have to comply
with. :

MR. TORLEY: You could, if yvou chose, certify the kinder-
garten program, under the Department of Education but in
the zoning, there's not a clear definition, halfway clear
definition of professional business in our code. We do
have designation areas for schools which are regulated

by the Department of Education, so part of your activity
could be regulated by the Department of Education.
Therefore, it cculd be a school.

MR. DWOD: It could be but it is not. And it's not
intended to be by this particular applicant. Day-care
providers would not, I don't believe, bs certified in
programs for education.

MR. TORLEY: You're choosing to have an activity. If you
choose this one direction, you could be a school or be
under the department of regulations. If you could choose
to certify part of your program, as a kindergarten and
therefore be governed by. the Department of Education
protocols, okay, if you had chcsen that route, the Board,

.why not should the Board then consider it as a school at

least part of your activity as a school? You're choosing
to say it's professional business rather than choosing
to say school. We have definitions of school. We have
no definitions of professional business. If you're
asking us to interpret the activity as professional
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business, convince me why it does not more closely fit the
code as the school in the general deflnltlon of what
people thlnk of schools.

MR. DOWD: I'm sure this Board has seen many kinds of
businesses, if you wish, many kinds of activities in.
particular places that from applicants that have multiple
or dual roles, so to speak, different activities. You
might have manufacturing but you also may have adminis-
trative offices. Just because he has manufacturing that's
50% of the job, you're going to classify as manufacturing,
not as administration? What we're talking about here
again of 74 children or thereabouts, that we intend to
have in the program, only about 12 maybe even qualify

for kindergarten program. As far as age group is concerned
everyone else is going to be much younger than that.
You're not going to see a 12 week old going to any kind

of a school or 3 year o0ld going to a school. The bulk

of the activity is day-care. By definition, day-care is
entirely different from school. Almost all day-care have
some sort of educational parts of programs. But, that's

a very small part of this program. This program goes
well beyond a kindergarten program.

MR. TORLEY: You also mentioned one question with the
first through sixth graders that would be involved in
the latch key program after school. Would they also be
arriving and departing from your school or they go
straight to the school?

MS. GUGLIELMI: I'm sorry?

MR. TORLEY: Is your intention that the children be
dropped off at your plazce and picked up uhere to go to
school? .

MS. GUGLIELMI: There's a very small before school program
for those parents that have to leave very early and

would not no longer like to leave the children at home to
catch the bus. That opening is only for 15 children. And
that's something that's still under research. To see how
parents can adjust to that, our hours are at 6:00 to
allow for that. Okay, now there are a lot of parents
that work in Manhattan and they have to be there that

live in New Windsor and Orange County and it's unfortunate,
there are a lot of children that are left alone to have
breakfast and to get the bus and to get to school on time.
So, with that in mind, that small before school and then
the after school is basically separate. More than likely,
those two are with the before school program will
probably be the same percentage but then if yvou have to
be to work that early, vou get off a little early, more
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than likely so it hay not be the'sameAchildren.

MR. FENWICK: Before we got any further, I'd like to
address something to our attorney. Are we overstepping
our bounds if we were to say thatthis day-care center is
in fact a professional business, since the day-care
center. in several pieces of the evidence that Mr. Dowd
presented to us, always call it a day-care center.

There apparently is a definition of a day-care center,

a day-care center is an entity like a gas station, like
an elementary school, whatever. They have, that's what
it is. It has been defined somewheres in the law. Are
we overstepping the bounds if we do that? Another
alternative to that is another way can we look at this is
what the applicant is putting before us forgetting the
word day-care center, is what the applicant putting before
us a professional business. Looking at it this way,
forgetting the words day-care center at all and saying
what you are bringing before us is should we declare

this as a day-care center or should we declare this as a
professional business, forgetting the words day-care
center because if we leave the words day-care center in,
are we 'going to write the laws for New Windsor. We cannot
do that. We can interpret each case and see if it's in
fact a professional business. That's the way I'm looking
at it right now.

MR. DOWD: I would suggest no matter what happens here
tonight, that the Board perfectly should address to the
Town Board an idea of perhaps defining day-care center
and putting it in.

MR. FENWICK: That's already been sent over there and I'm
not going to go any further.

MR. DOWD: I believe that's a very good point. We are
saying you do have the opportunity here to interpret.
That's you're job to interpret the zoning code as it
exists. - We're not asking you to create any special use,
any special definition of something called a day-care
center and stick it someplace in the code. I'm not
asking you to use your existing code. I'm trying to
tell you that that day-care center as we're describing
to you, is a professional business and that you can
define it as such. You can say a professional business
means this particular kind of activity for this
particular case. Other day-care centers may come before
you and they may not be able to show you that they are
not professional business, for whatever reason they may
not be the kind of professional we have or program we
have. This particular case, professional business
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describes this particular activity.
MR.FENWICK: 1I'd like to hear that from the attorney.

MR. LUCIA: I agree wholeheartedly with Mr. Dowd, when he
says we are bound to interpret the strict letter of the
code. We have, we cannot make law. “And to that end, I
would ask if you look at or share with somebody the

table of use bulk regulations for the planned industrial
PI zone because I think we have to go back to the —--

MR. KONKOL: This is what I'd like to know, where he is.

MR. LUCIA: If you have that in front of you, if you look
at column A, use 1, this relays the point that Mr. Konkol
made, let's read item 1, uses permitted by right and have
professional business executive and administrative offices

~and buildings. Let's analyze that for a minute. What's

permitted there? I think if you look at it, what's
permitted is offices and buildings. The three things

that modify offices and buildings are professional
businesses, executive and administrative. They refer to

a type of office or building. Okay, there's nothing, I
don't believe and this Board has the ultimate answer on
this, and attempt to define professional business inde-
pendently as a permitted use in the PI zone. If you want
to just take a look at some of the other numbers on that,
if you contrast it with items 2 and 3, businesses are the
permitted use in items 2 and 3, if they meet certain
criteria that are spelled out there. If you drop down to
item 14, office buildings are the permitted use. So I
think you have firstly have to look at the exactly what

it is that table of use bulk regulation defines as
permitted uses. We have heard a lot of arguments on what
a professional business is. Mr. Dowd has spent a2 con-
siderable amount of time defining professional business
but I'm not sure that's an issue that this Board is going
to reach under the strict interpretation of this code.

We are bound to interpret the code that the Town Board

has passed. We can't rewrite the law and if what's
permitted are offices and buildings, of a type that are
either professional businesses, executive, administrative,
then maybe Mr. Dowd has to make a different showing than
what he's done so far. Maybe he will before he's through.
I don't mean to cut him short. But, to go very basically
to the answers to your questions, I think we have to
interpret the black letter of what's there, whether or not
yvou know this is an instrument of social policy or whether
or not Social Services Law declares certain policies to be
the law of the State of New York is not entirely the answer
here. That's kind of a shortcut to the answer the appli-
cant wants. We're bound to interpret what's in this code.

—27=




| S——}

S
6-10-91

If the Town Board has not provided for something that the
legislature says they should, then the Town Board probably
is the appropriate body to remedy that oversight in the
code. We cannot remedy it for them. So, to answer your

-question, I would suggest the Board look at the black

letter of that and be guided by their own feelings of how
that should be interpreted.

MR. KONKOL: That was the question I raised last meeting,
Dan, and I was going to ask you, Mr. Dowd, to point out
in the ordinances where the professional business is
permitted and why is it the right of your client.

MR. DOWD: Okay, before I answer that question, is there
any doubt in this Board's mind that this is a business?
Before I go through that whole argument.

MR. TORLEY: A business is defined.
MR. DOWD: Defined in the Memorandum of Law.
MR. TORLEY: 1In the broadest possible terms.

MR. DOWD: A business, is there any question that this
is a business? If there is, let me address it now and
I can answer your questions.

MR. FENWICK: 1It's a business, yes, definitely, I would
say it is a business.

MR. DOWD: Now, when I look at this permitted use
schedule, it says professional business, executive,
administrative offices and buildings. It's my intcerpre-
tation as a lawyer, and I would ask you to make the same
interpretation, obviously is that professional business,
is one use and that executive and administrative offices
and buildings is the second use in there.

MR. KONKOL: I disagree with that.
MR. DOWD: You're certainly entitled to that, okay.

MR. LUCIA: If I could just interject there and I under-
stand the reasconing. Wouldn't professional business if
that was the case to be consistent, be plural because in
items two and three of column A it's businesses. 1if
that were what the Town Board meant, would they have not
have said in item one professional businesses then
executive, administrative offices and buildings®?

MR. DOWD: Given the fact that the entire area of day-
care center and professional business is not defined any-
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where in the code, I think that would be highly unlikely
that they would think of a distinction, that kind.of
distinction so technical that I don't think it would hold

-water in ‘any court of law. Again, professional business

has a meaning, those words must mean something. What
does it mean? S o -

MR. KONKOL: Should have been professional businesses
period. It says comma, not period.

MR. DOWD: Not necessarily. Looking at the rest of the

list there --

MR. KONKOL: That's your argument, that this is not to
the interpretation. .

MR. DOWD: 1If you look at the rest of the uses in your
column, after each one, there's not a period office
buildings for editorial research, design development labs,
clinics, there's no period in there. There's more than
one act1v1ty going on in some of those uses, without
having a period there.

MR. TORLEY: They're 21l considered as modifiers of the
use. -

MR. DOWD: They are all multiple uses.

MR. TORLEY: As Dan pointed out, it's offices and
buildings of which you can do xyz in, is there anything '
else in our bulk regulations for planned industrial that
would give you the indication that the Town Board, when
it was writing of these codes, had the indication of
having large numbers of children in an activity outside
of the playground?

MR. DOWD: I was going to say public parks and playgrounds,
those encourage many small children. If you can put a
public park and playground, cbviously it's meant to have
children in it. That's totally consistent with the idea
of having a day-care center.

MR. FENWICK: Is anyone going to reside here?

MR. DOWD: No.

MR. FENWICK: Okay, that's one of the things --

MR. TORLEY: There's no, nothing related to the home
day-care? ,
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'MR. DOWD: No.

MR. FENWICK: The reason why I asked several of the, a few
of the points you pointed out to us in the evidence, they
were residence, people that had to do with homes, resi-
dences and something like that, some just I wanted to see
if that was in fact the case.

MR. DOWD: There will be no one living on the premises.
Therefore, making this in the essense a home professional
office which brings me to the argument, last part of my
argument on the interpretation is since the code does not
define a professional business, does not define day-care
center, what can this Board use as a mechanism to try to
understand what the Board meant by professional. What
the Town Board might have passed, this Board meant by
professional, one way of looking at it is looking 1in

the own ordinance and looking at home professional office
and the definition of that particular term. And if you
look at that definition, it's consistent with the argu-
ment that I have been putting forth to you tonight as to
what constitutes a professional. It includes teachers,
it includes other activities in which special training,
special education, special uses are present in a
particular, in this case, an applicant's home. This is
not a home but again, gives you an idea of what the word
professional means, under the Town of New Windsor code.

I would ask you to keep that in mind in the interpretation
question.

MR. TORLEY: All those are referring to activities
currently in a residential zone, not in a planned indus-
trial =zone.

MR. DOWD: 1I'm not arguing that. I'm saying to you —--

MR. TORLEY: By your statement, you're asking us to con-
sider this as ~a day-care center as of right to be in a
PI zone.

MR. DOWD: That's right, as a professional business.

MR. TORLEY: Anywhere in a PI zone you can‘put a day-care
center?

MR. DOWD: Anywhere in a PI zone. 1I'm saying to you
day-care center is a professional business belongs in a
PI zone by those representations. The issue as to where
it should be situated, what kind of facility it should

be in, what kind of improvements should be made to the
facility are issues before the site plan approval process
of the Planning Board. They are going to be the ones
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that tell us protect the children from the traffic, bring
it up to electrical code, water codes, sewer codes and
everything else there. They are the ones we have to

jump through the hoops for. They are the ones we have

to satisfy that this particular building and site is a
proper place for a day-care center and also in the PI

zone.

MR. KONKOL: I have a question for you. If we were to
interpret it as a professional business, that's a wide
open statement, that means any type of business can go
into a PI zone. We're changing the law.

MR. LUCIA: Any type of business that could meet similar
parameters to what Mr. Dowd is proposing, yes would have
an argument based on the precedent to go into the PI zone.

MR. KONKOL: Doesn't have to be a school, as particular,
professional painter, professional pig farmer, anything,
professional businesses. I think we are misinterpreting
that law.

MR. LUCIA: That's essentially is this Board's function
is to interpret the law we have in the light of the
application that we are presented with and, you know,
bearing in mind that any decision you make does set a
precedent for this zone that's going to be finding until
the Town Board changes the law.

MR. DOWD: There's another point you wish to make to the
Board and that's contained in point two of my Memorandum
of Law. It's an important point, I believe probably one
that may, I hope, will help you make a decision. There's
a stated policy in this State to encourage day-care and
childcare. 4nd that's stated in Section 410D of the
Social Services Law which you all have a copy of as part
of your packet. That policy is stated thusly, that
there's a serious shortage throughout of the State of

New York of facilities suitable for the use for the

care of childrén, especially those of preschool age and
primary school age whose parents are unable to provide
such care for all or substantial part of the day or
postschool day. The absence of adequate day-care and
residential childcare facilities is contrary to the
interest of the People of the State, is detrimental to
the health and welfare of the child and his parents, and
prevents the gainful employment of persons, who are
otherwise qualified, because of the need to provide such
care in their home.

MR. LUCIA: There's a section there that wasn't read and
I want tc emphasize it. Many such facilities are so
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located and when they say many such facilities referring
to the day-care centers, are so located that they are not
accessible to families in need of such services. I think
the Board ought to weigh that statement of policy by the
State-along with our obvious obligation to protect the
health, safety and welfare of the citizens of the Town of
New Windsor. This proposal is being located in the
planned industrial zone. And the applicant is coming
here by way of interpretation. In making that interpret-
ation, you have to have in mind the health, safety and
welfare of the children who would be cared for there as
well as the health, safety and welfare of the community.
I know that you have in the past requested some input
from the police and traffic accidents in the area and we
have, I guess, Bobby Rogers letter saying that the site
plan was disapproved for various fire code reasons. 1In
the light of that State policy, I think you can read all
that together is this proposed facility located so that
it's being accessible to families in need of such services?

There's no doubt Statewide and within the town, there's a
need for services but is this the location upon which this
facility should be provided? And that's one of the things
I think this Board has to consider.

MR. DOWD: Let me briefly address that and I'll be brief.
I believe, if you were to talk to many planners,
municipal planners, land developers, that you would find
that many times, when you're talking about locating
day-~care centers, you're talking about putting them in
business type zones, as opposed to residential zones. The
mzin reason for that is because it's accessible to the
peonle who need it, when they go to work, they're close
by. They drop the children off at the day-care center.
They go to work and they don't have to run about, running
an hour or two hours to get back before the day-care
center closes. They are within the area, the access-
ibility is within a commercial business type zone. You
don't necessarily want it in a residential environment,
an exclusive residential section or any kind of residential
section. You don't want the noise of children. If you
have senior citizens around, they'd be bothered by the
children. Now, if you put it in a business section, it
has multiple benefits. It keeps it from being annoying
to the residents and it keeps it in the area to the
people who need it the most, the working class people.
I'1l be giving you a number of documentation for the
record from business people in this area who are, who
want to see this open. Business people and not just

parents who work but also the business community who
want to see this kind of professional business, profes-

sional day-care center, come to this area because there's
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a tremendous need for it and it gives them a tremendous
advantage. People can work, they don't have to worry
about the children and the employers don't have to worry
about the employees saying I have to leave at 3:00 to

get to my child at 5:00 because I have to go across the
county. It's right in the business community, accessible.

With that said, let me get back to the State policy and
the reason why I make this argument. If you look at the
case law, which I showed to you and the cases that are
coming down, it is clear that in situations where 2zoning
codes are silent as to things like day-care or childcare
or family-care programs, if they have a residence and a
mother brings in 5, 6 or 7 children to care for them in
their home, in the absence of having those properly
zoned or in the absence of conducting that activity in

a zone that it's not permitted, the courts havz been
very, very lenient to the provider, to the day-care
provider and the family-care provider. The case laws
are pretty clear, gentlemen, that in the absence of a
definition or an idea of clearly where a day-care center
can be, that the courts come down and say the local
Board's must try to follow the State policy for providing
day-care. To make it available for the people in the
State of New York and the cases that I have given you
all say that and they are from zll over the State. They
are lower court decisions, they are 2d Dept. Eppellate
Division cases.

In particular, I bring you to Abbott House vs. Village
of Tarrytown, which is a boarding home for neglected
children, if you read that case, it may not be zcned

for that, people don't want neglected children near
them. The Court says there's a stated policy of this
State to provide for needy children, the care of children
and the municipal laws of the local county must not
impede that State policy. It's to everyone's benefit

to have, to follow that policy, to encourage that policy
and those local zoning ordinances, if they are overly
restrictive or not even existent at all, should not
stand in the way of that stated policy. 1In every one

of the cases I gave you in the packet say that.

MR. FENWICK: For the most part, reading all of them,

the towns were at fault time and time again, not the
local Zoning Board or whatever. The laws were at fault.
So, we're looking at 2 nonexistent law. We do not have
a day-care center spelled out anywheres in our books.

We don't have this situation anywheres in our books.
Several of those cases happen to be in residential areas.
I read through it for the most part, they were in
residential areas. I wish there was a definition that
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is what I wish there was. I wish we had it in the, books.
I think if we go on with this thing we're going to be
writing the law. I'm not quite sure how I'm going .to go
with it. I want to hear some evidence or what's going
to happen out of the audience. I have a feeling right
now is that we have got an ideal situation that your
client was able to buy a house. That's this building.

If this house happened to be in an OLI zone, you'd be in
here arguing that it would be office/light industrial.

If you happen to find it in an R-5 zone, you'd be here
arguing that it belongs in an R-5. That's the way I feel
about it right now. But, time and time again, everytime
the local town, the Zoning Board were not found at fault
but the local laws were found at fault by neglect or
omission and that's where we are at but we're going to
proceed but that's what my feelings are.

MR. DOWD: 1It's precisely the fact that it's missing,
okay, that gives this Board an opportunity to do what

the courts have said, basically to interpret the zoning

laws to allow and to support:-that stated policy of the
State of New York to Section 410-D of the Socizl
Services law.

MR. TORLEY: 1If we can get back to some of the case law
you presented, as Richie mentioned, they primarily are
dealing with activities in a residential zone as home
day-care and that's not what we're talking about. The
only one that you've referred to there is the counseling
center. The others were basically general in rural
settings for example the one you just referred to, I
believe Tarrytown was a residential zone of a group home
in a residential 2zone, essentially irrelevant to the
case you're presenting here.

MR. DOWD: I strongly differ with that statement. Again,
you have to realize that Mr. Lucia can certainly help you
with this, if a court of law were to get this matter,
okay, they would look at all of the cases I supplied to
you and the Appelate Division 2d Dept. case would be the
law for Orange County as that decision was rendered, it
would be the law for Orange County. The other cases I
have given to you are clearly persuasive authority as to
how a particular statute should be interpreted. Each
court will look at that before they make a decision. 1I'd
tell you that an Orange County judge would have to look
at really just all of his judicial wiles to get around
these kinds of cases that I have given you to interpret
it any other way.

MR. TORLEY: 1I'd have to leave that to a judge's
decision but in the other case you presented here,
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actually the one of the Town of Clarkstown, there again,
the statement was basically rural nature for shelter for
normal children, which is very close to the day-care

center but in that section, they were not permitted in a
zone where maintenance of schools was allowed so again,

the court was saying if you have a zone where you have
other activities, such as schools, then such a group

home would be an appropriate use. In these, does it

say that a planned industrial, which could be heavy factory,
is that an appropriate place for a day-care center?

MR. DOWD: If there was one, I would have found it.

MR. TORLEY: There's no case law that says that a day-
care center 1id appropriate.

MR. DOWD: In a planned industrial zone, not that I could
find, not in the State of New York, that I could find.
The fact that it's not directly on point that's a fact

of 1ife that all of us run into when we're arguing a

case and all judges come into that situation, that's

when they start looking at these cases to help them make
their decision on a particular fact pattern. In this
case, the case I have given you is a, there's & stated
policy for day-care centers and childcare follow-up.

MR. TORLEY: The question is whether this activity meets
the criteria for being of right in a planned industrial
zone.

MR. DOWD: That's what we are here for. My advocacy and
your ultimate interpretation in that.

MR. TORLEY: Would you help me a little bit in the
interpretation as our LChairman said, how far a field
does the case law allow the Zoning Board's to go in
interpretation because this is actually pretty far a
filed.

MR. LUCIA: Well, we have a great deal of power, we,
meaning you gentlemen as to the Zoning Board of Appeals.
Essestially, you sit as a Court of Appeals and in inter-
preting this, you're trying to interpret what the Town
Board meant when they adopted this ordinance. Your
decision can't be overturned unless it's arbitrary or
capricious or just plain unreasonable. What Mr. Dowd

is attempting to present to you, he feels the cases

he's presented and the statute he's presented reguire
you to make a finding that this application is a
professional day-care center or this applicant's proposed
day-care center is a professional business within the
meaning of the code. When I backed you up to look at
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the strict letter of that, maybe we don't have to answer
that issue. Maybe if you view the code as defining as
use of permitted right of offices and buildings, then we
don't have to touch the issue as to whether or not this a
professional business. If we hold to the view that that
isn't really what's permitted use in the zone. If
professional business merely defines a type of office or
building, then all of the argument is off point. If you
want to interpret the code as defining a professional
business as permitted in a planned industrial zone, then
you do have to reach the issue as to whether or not that

~day-care center in one of those professional business.

I think you all have a lot of experience and the Board in
the history of this ordinance. You know I would sit

back and think about it. Do you think that when the Town
Board created this planned indsutrial zone, they had
professional business of this nature in mind. If you
have a reasonable basis for saying no, then you can
refuse the interpretation that the applicant is requesting.
And the recourse the applicant has is to go to the Town
Board and say we have a proposal we think is needed in
this town, why don't you zone it someplace so we can come
in and set it up. There are day-care centers in the
town, are there not Mike? .

‘MR. BABCOCK: Yes.

MR. LUCIA: Do you know off hand how many there are in
the Town of New Windsor?

MR. BABCOCK: Right now there's two and there's a third
one that's opening up now.

MR. LUCIA: Do you happen to know what zone they're in?
MR. BABCOCK: One is on 94, is an NC zone. There's

one on 94 also that's in an R-4 zone and there's one
down in Clancyville, which is R-4 zone.

‘MR. TORLEY: We are not specifically refef}ing to how

many day-care —--
MR. BABCOCK: No, these are day-care centers.

MR. LUCIA: Do you know if they were nonconforming
pre—-existing, how they got to be there?

MR. BABCOCK: No, I don't. I assume they are<nonconformiﬁg
pre-existing. ' ‘

MR. LUCIA: Okay.
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MR. TORLEY: My question to you really is more directed

in interpretation. Obviously, we ‘are trying to essentially
read the minds of the Town Board, when it existed 10 years
ago. What case law is there that says how far a field
obvious interpretation goes, does the Zoning Board of

. Appeals go?

MR. LUCIA: Basically, your decision -must not be arbitrary,
must not be capricious and must not be unreasonable. If
you can avoid those three pitfalls in deciding this, the
court will uphold you but essentially, you need something
to hang your hat on and if the Town Board did not in good
conscience really consider this, it may be at the time
this was, this ordinance was adopted, day-care centers
were not a big issue so it's not surprising that Mr. Dowd
found these things. It just was not an issue that was
considered and if it was something that wasn't considered,
we have to sit here and decide how the Town Board

"considered it, would they have plugged it in here or

would they have plugged it someplace else in the
ordinance. We can't rewrite the code. We have to
interpret what's here.

MR. TORLEY: Or choose to say that no interpretation is
possible. ’

MR. LUCIA: We can decline to interpret the code, as Mr.
Dowd is requesting and as long as we have reasons for
it, whether or not we are upheld on an appeal is a
matter to the courts.

MR. DOWD: .And you're making an interpretation, you're
saying it's not this, you're not saying what it is.
You're saying it's not this. .

MR. TORLEY: You see my problem is that --

MR. LUCIA: 1 see your problem very well.

MR. TORLEY: I ask the attorney if you make the case
that says if we have no information that would allow
us to say this is what the Town Board meant, you're
asking us to write new law.

MR. DOWD: Absolutely not.

MR. TORLEY: By saYing this is the plan that a professional
day-care center is permitted by right in the PI zone.

MR. DOWD: What I'm saying to you and I've been trying

to say all along and Dan understands what I'm trying to
say here. We're not asking you to write, rewrite the
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code. we're asking you to do the job that the Zoning
Board of Appeals has to interpret the code that exists.
Now, I'm not saying it's an easy job by any means. I
work Zoning Boards myself, it's not an easy job sometimes
and this is an interesting issue. The question here is

“are you going to basically buy my argument, my client's

argument that that's professional business as of right
belongs in a PI zone. You're being handed as much
documentation as I can hand you and as many arguments
that I can. possibly think of to persuade you to that and
it's ultimately going to be your choice, yes it is or

no it's not. But, by saying yes it is, you're not
rewriting the code, Not at all. You're doing what your
job was, to interpret the existing code. You interpret
it this way, who's to say you're wrong. Town Board can't
complain, they didn't say anything about it.

MR. TORLEY: I do want to thank you for providing us with
the -actual copies.

MR. DOWD: I don't know how .you want to go about this.

MR. FENWICK: I'd like to just stay with this because
it will depend on whether we are going to address the
next argument or not.

MR. DOWD: I have some handouts for you. Additional
handouts, I'm going to throw everything at you, including
the kitchen sink, if I can. When I told you about the
State policy of New York State day-care centers, I think
one of the things you should see are your elected
representatives' positions on Wind in the Willow, Inc.
£nd this particular day-care center. 1 have here:for
each of you, is a news flash basically from Assemblyman
Jchn Bonacic and Assemblywoman Nancy Calhoun concerning
a grant that was given to this Wind in theuWillows for
this project. One hundred thirty-four thousand dollar
($134,000) grant, loan, I'm sorry, loan, take back grant,
put in loan, big: difference, that's right a big
difference and in that statement by Assemblyman Bonacic
and Assemblywoman Calhoun, it expresses support of the
Wind in the Willows Day-Care Center. And obviously,

the State is behind this, if they're willing to lend
$134,000 to this particular program and this particular
building.

I also have for you gentlemen a letter from Assemblyman
Williem Larkin, who has taken the time to look at the
program in the Wind in the Willows and has been kind
enough to write a letter of support for the program and
lastly, I have a letter from the County Executive, Mary
McPhillips also expressing an interest in the day-care
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center and day-care in general for Orange County. -Which
I'd ask all of these be part of the record. I then have
a letter from a Denyse Varinno, Human Development*Agent
for the Cornell - Cooperative Extension who's urging this
Board.to recognize the Wind-in the W1llows Childcare or
Day-Care Center as a professional business so that this
program can be, can get underway and provide the vital
service that is so much needed in the county. And aside
from the politicians, I have businessmen, I have a letter
here from Hudson Valley Tree, Inc., which shows you I
think that area of businesses this one being in Newburgh,
again looks to the need for a day-care center in this

- area and would be and would have direct need for their

employees for Wind in the Willows. I have a letter

here from Peter Stephan, Director of Human Resources
for MacBeth, who's expressed their support and their
view that proper childcare is needed in the community.
And they look forward to Wind in the Willows beginning
the business of a day-care center in the area. And I
have a letter here from Beginnings Unlimited, Inc. which
is basically an Albany based company. However, it talks
about Golub Corporation, which is one of your local
businesses.

MS. GUGLIELMI: Golub Corporation is Price Chopper.

MR. DOWD: . And addressing the same issues of support

for this operation. I have a letter from Dorothy

Haylor, who is in the audience tonight of the United .-
Wey. I don't have eight copies. I ask one be put in

the record and ask if you want me to read this into

the record, I will or just pass it around to your members
and let them look at that. I have the one copy I gave

to the Reporter and one I gave to the Board and at this
juncture, Mr. Chairman, I think I have --

MR. FENWICK: 1I'd like to say something in reference

to this. I have been contacted at work by a Mr. Darling
from Albany. This is like a chicken in every pot,
fantastic -idea. I spoke to him and he has no .idea

where the site was, no idea what the buillding is all
about or anything and I have got a feeling that's
probably 00% of these letters. . It's a great idea.

There isn't a person on this Board that object to the
idea. Are these people familiar with what's before

our Board?

MR. DOWD: 1If you look at Mr., Senator Larkin's letter,
he's specifically has looked at the plan. He says so
in his letter. '

MR. FENWICK: Plaﬁs are great, youvknow I'm just —--
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MR. DOWD: Again, Mr. Chairman, I'm not going to be here
before this Board saying that there are not things that
have to be done to that building. The appropriate

place to address those and we'll certainly address those,
if you give us the opportunity is the Planning Board.
Every single issue that you are concerned about, my
client is concerned about. She's concerned about the
children che's got to take care of, not only because

of the liability aspect but more importantly, they are
going to be like her children. She's responsible for
them. The parents trust her. She cares about the
children. She's not going to put them in a firetrap.
She's not going to let them run out onto 9W. It's

going to be a well organized, well run, well kept day-
care center and if we can't meet the Planning Board's
approvals, we're not going to get this operation going.
If we can't meet State which is probably more rigorous
than the site plan approval of New Windsor, we're not
going to get this thing opened. We'll address those at
the appropriate forum and we have to answer to more than
one authority on that and that's my client's position. ‘
They'll be addressed satisfactorily.

MR. TORLEY: Mr. Larkin's letter said that he had the
opportunity to see the proposed site, not the site plans.

MR. DOWD: Did he see the plan?
MS. GUGLIELMI: Yes, he did,

MR. FENWICK: That's neither here nor there. We have a
letter in front of us that he has seen this. Any other
comments or questions from the Members of the Board
before I open it to the public?

MR. LUCIA: Before we do that, I just want to explore
with you for a moment the extent of State pre-emption.
Social Services Law 398 seem to pre-empt the issue for
how many day-care centers that were probably in agree-
ment on that. Do you feel that Social Services 410-d
similarly pre-empts the field in commercial day-care
facilities?

MR. DOWD: 410-d, that's the one I referred to.

MR. LUCIA: You felt pre-emption of L410-d is as exten-
sive as 390-A°

MR. DOWD: 1It's a stated policy'and it pre-empts the
local municipality in any judgment, all the regulations
and rules about these kinds of day-care centers as

ropposed to the home are all regulated. 1 gave you copies
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of all the hoopé she's got to go through to get licensed.
That's the ultimate goal. That's the most challenging -
thing is to meet those criteria to get the license.

MR. LUCIA: The extent of it is real important to where
we are going here. The last year's Town of Clarkstown
case pretty clearly established the 390~A pre-emption on
home day-~care. Do you know of a case that's as strong
for commercial day-care under 410-d?

MR. DOWD: If I found it, you'd have it. Again, because
of the interpretation on 390-A, it's my position that
should this kind of a case come on this kind of a program
come before a court in this State, that that case, the
Clarkstown case as well as the other cases are going to
show us that 410 is pre-empted, is just as pre-empted as
390-A.

MR. LUCIA: I understand that's your feeling. I'm
wondering if the Courts aren't going to allow Zoning
Boards or Town Boards in redrafting the ordinance to
consider environmental impact issues on the commercial
unit. You know, one of the issues this Board has from
the outset been real concerned with is health, safety

and welfare. If you're going to put a day-care center
someplace in the town, are you going to put it in a
planned industrial zone? I'm not sure that they would
nor am I sure that this Board in interpreting necessarily
has to reach that. If 410-d is really less extensive than
390-A, maybe that's something they cean hang their hat on.
That case until now hasn't come along, I den't tnink.

MR. DOWD: 1If it was out there, all the peorle I spoke
T0 in thevfiéld as well as, you know, the municipal
planners and my own research, if it was there, I would
have found it. I don't know where it is.

MR. TORLEY: How about the research, are there any cases
where a town zoning code that says commercial day-care
centers are permitted in this zone but not in PI zone,
have they ever come to trial, are you aware of any? The
guestion is, have any cases, the reverse where a 410, a
Town Board had written proper zoning codes, a day-care
center is permitted in an R-4 but not in a PI?

MR. FENWICK: Do you actually think Mr. Dowd would bring
something like that in here?

MR. LUCIA: He's been pretty candid.
MR. TORLEY: I think if he's aware of that, he'd have to

respond.
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MR. DOWD: I'd just like you're almost like Court, I'd
have to be honest as I would be in court. If there was
a case on point in this particular matter, I wouldn't
be here making the argument, nor would my firm. We are
not here to pull anything over your eyes. The reputa-
tion of my firm and myself as-an attorney, I would make
that kind of representation to you, if I knew it wasn't
true.

MR. FBNWICK: Anything else that we'd like to bring up?
Okay, I1'd like to topen this up to the public at this
time. I'll ask you to raise your hand. When you're
recognized to please stand, give your name and address.
The thing I ask you to do is to listen to the person

that spoke before you. Try not to be repetitiocus, We'll
be here all night. Please address the situation that
we're against right now and which is an interpretation
that this is in fact it does belong in a PI, planned
industrial, zone. That's all we're concerned with. We

“know there's a need, there's no doubt about it. You

can -be here-all day long telling us about the need. We
know that. We're not sure the thing that's before this
Board is this need in this zone.

RICHARD HYAMS: Good evening, I'm Richard Hyams, I live
at 1169 Washington Green. My wife and I purchassd one
of the codos there about a year and a half zgo ond I'm
not. going to bore you with the need of it. We'rz really
stuck, we're really stuck with no day-care centers since
I'm the first one I can say & little bit with some
places, were totally not up to par. There are a couple
places that are unlicensed that are available with space
but we wouldn't deal with any of those. We do have the
only place in the area that we would consider is the
Butter Hill Day-Care and we're first. We'll have a space
there in the springtime of next year. Okay, so we're
really, you know, in a bad way about this. But, then

as far zs we're talking, you know, I kind of, I was
jotting down some things here. One of the things just

“like why the argument of this being a professionzal

business is kind of that seems kind of silly when, you
know, you're talking about we consider teachers
professionals but well, you were talking about we sit
with somebody for z doctor for 15 minutes, a lawyer for
an hour, this person for an hour, don't we got to school
for a1l day? When we do that -- '

Mir. FENWICK: The reason why befcre you go any further,
the reason why that's a question we have specific
standards and it's recognized in our zoning book,

schools, high schools, trade schocls, vocational schools,
schocls thet azrs other than either one of these items, we
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do have schools. ,
MR. HYAMS: And the counseling --

MR. FENWICK: And we have zones for those schools so that's
the reason why several members on this Board have ques-
tioned as to whether this is in fact 'a school. Okay, if

it winds up beings a school, we have a place for it and
it's not planned industrial.

MR. HYAMS: Unfortunately, the places are, there's enough
people breaking down doors to open them up and my wife
and I are in a real hard position because of it. But
then, the next thing we had was the counsleing aspect of
it. You krow, from right now, my baby is just two years
0ld but and, you know, still, she learns all her inter-
personal relationship and are those considered something
we learn in school under that definition or something we
learn by counseling different types of teaching, something
that she's planning to offer in this school. The only
other school within any kind of distance from here is

the one Montessori School in Highland Falls and that's
Just a big trek and only open for three hours a day and
deoesn't offer the kind of hours that she's offering,
which no day-care center in New Windsor offers anywhere
near. Butter Hill is from 7:00 till 5:00 in the

evening. She's until quarter to seven in the evening

and starts and six in the morning and a couple of you
know that's for me that mzkes a real big difference. They
tock the second definition before they gct my profession
in there, I decn't understand what the argurent is. Again,
with the professional. the counseling that the different
type of teaching that she's talkirg about, which is part
of a day-care but I just want to say I have never met

her before this evening or anything like that. I came
here, my wife had a nrcbiem with a babysitter. We're
trying to get a babysitter. That's why I'm here, not

my wife. My wife had even more things to spesk atout
than I did. But, the big thing that she's with the
teaching aspect that we are not going to call a school

is scmething else thet a child, a two year old, an infant
needs to learn with interpersonal relationships and
things about talking about like raising a garden and
stuff like thz%t. There's a lot of responsible things

a three year old learns, they need to water the plants
anc stuff like this and caring for things «ng things

that arei:'t defined in school 0. counseling which, an

I putting them undcei, they're somevhere in between tiacere
and they are dJelfinitely in between chere and since thay
zre, they constitu.ce a profession as far as and you were
taliing about the nunibars of people that were in here

and stuff, pirofession, scmebody who's painting a house or
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something like that or siding or rooflng a house, if you
get paid for what you're doing, you're doing it
professionally. That's not the definition ofprofession
that we're looking for here. Definition of professional
is if we by concensus is something that you have been
educated and trained to do beyond secondary school.
That's basically seems that 80% at least of the staff
from what I heard here is at least got an associate's

if not graduate degrees. I don't think there's a

~question and the childcare provider degree, a childcare

provider where are we putting that? That doesn't fit .
under teacher and it doesn't fit under counselor. Okay,
but yet it's a professional position. I decn't see any
guestion in the world about that being a professional
position. As far as where the place is located, it's
located, I live down in Washington Green, everybody knows
where that is, I'm sure. 1It's going to take me three
mirutes to get out c¢f my way going there. . My wife is on
her way gcing to the MNewburgh Beacon Eridge. That's her
really perfect.

"As fer as questions about traffic accidents, I heard

somebecdy mentioning something abeut traffic accidnts.

I think that the place is probably going to have a ferced
in yard, kids probably aren't geing to be atle to crcss
the street and stuff.

MR. FEXWICK: That wzasn't the guestion that cur Board wzs
investigating. It's teceuse cf due to increased +raffic
that's what this is elout.

MR. HYAMS: I understzandé shat.

MR. FENWICK: Ycu rave ¢t beer here for five meetings,
this is the fifth meeting and cre ¢f tle things we had
asked the Folice Chief to address wes accidents and
treffic flew in “here and in thet erea.

MRE. HYAMS: I understand thet completely. Okay, 7T
understand.

MRE. FENWICK: T don't want to get away from that or
where the concern for the childrern is is nore cr less

a traffic flow ané we lLieve 3 right in the boeook to address
that ané we have.

MR. EYAMS: 1 theought it was vare driving vp or the

sicdewalk and annﬁnU inrcvgh the sclicel. But, t}af‘c

cbvicusly yocu nee¢ t¢ ¢¢ tiret.  QGkezy, end then “hat's

all that I think T waried “¢ say. I wanied 4e¢ £&y ncre

tut specific pleces, Paity's Playvhcuse, we went Into

Fatty's Playrcuse &rd sle, ve wouldr't leave cul- Ceaughter
;.[*L.’_
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.there. That's the.other licensed place in New Windsor,

Patty's Playhouse, Butter Hill and there was another one
that we're on their waiting list too but that's farther
ahead even then Butter Hill. We have a better chance

of getting into Butter Hill. I was unaware of how long
this has to go. It seems that I'm going to be in

Butter Hill next spring even if you guys do great before
I'll get into there. Just doesn't seem to be real
expeditious.

RITA CAFFARO: My name is Rita Caffaro and I'm a home-
owner in New Windsor. I'm a concerned parent. I'm also,
I work for Cornell Cooperative Extension, Orange County.
I am a 4L-H Staff Representative. I'm the Executive
Director of the program in the City of Newburgh which is
Youths at Risk.

I'm here tonight in support of this professional day-care
center that we are trying to get going in New Windsor.
As you know, there's a need. T don't have to go into
that. Working in the City of Newburgh, I see I have
the opportunity to go into latch key programs and I
know that they are not professionals that are running
these programs. And we do definitely have a tremendous
need to have professional day-care centers where we can
send our children to, know that they are safe and I
feel at this point, because this is a professional day-
care center, that there's no reasocon why it shouldn't

be allowed to be placed in an industrial zone. Peownle
definitely need to have places near where they work.
This would be a great opportunity for many people. I
hope that you do consider allowing this professional
business to be established in this area for the need
for the children and definitely for the professionzlism
that's involved. Thank you.

MR. FENWICK: Anyone else?

BILL TRIMBLE: My name is Bill Trimble and I'm Director
of Economic Development for the Eastern Orange County
Chamber of Commerce. I'm here this evening to support
this program for Wind in the Willows and again, I'1l1l try
to avoid that need word as much as possible.

Eastern Orange County Chamber of Commerce representatives
are in excess of 1700 businesses in the Hudson Valley
area and on a day to day basis, we get constant inquiries
as to what's available professional day-care centers are
here in Orange County. This program I'm personally
familiar with because, as also representative of N.A.I.D.,
Newburgh Area Industrial Develcpment, we have acted as a
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vehicle for the application that went into New York State
for the funding of this program. Again, once again, I
should say as far as neéd goes, there's no question about
it. As far as the problem we have here as far as your
interpretation as to professional, I think that if the
dictionary probably was updated, this type of service
would come under professional. Each and every day of our
life, everything changes as far as what we in the past
have called one thing today, it takes on a totally
different meaning. This here with the interpretation of
professicnal, there's no question whatsoever these are
highly qualified people that are going to be in place
here and I believe New Windsor, on a day to day basis,

I represent going out trying to find and also assist
existing businesses here to bring them in as well as to
help any of those that you have presently here to expand.
There's no question whatsoever as to a need for this

type of service. Thank you.

DOROTHY NAYLOR: My name is Dorothy Naylor and I wrote.
you all the letter from United Way of Orange County. I
apologize for insufficient copies. I know the need but
that's not what I'm here to talk about. I want to talk
about professionalism. Day-care centers gothrough a lot
of licensing, a lot of inspections and it's not just at
the beginning but they'll be repeatedly inspected and if
they are not up to par, they can be sanctioned and they
not be allowed to continue to operate. We currently work
or fund nine nonprofit agencies in the county that
provide day-care. We consider all of their directors and
a good part of their staff professional because it takes
a professional to deal with the children, to work with
them. They are the parent for a large part of these
childrens' 1lives. 1In fact, in some cases, the children
may see these people as much as they see their families
and if they are not professionals, they will not know

how to provide the socialization and nurturlng that

~these children need.

I have seen the documents that they have prepared and I
have been talking to Ms. Guglielmi for a couple years now
off and on and she's been trying to get this established
and she has a plan. She has looked at it. She's looked
at the needs of the children, the needs of the staffing,
what the parents need to know and I think that there can
be no question but that this is a professional business
and it'ssomething that the children drastically need.
Thank you.

JOAN AUGELLO: My name is Joan Augello I live at 34 Common-
wealth Avenue, I'm the Director of Childcare County of
Orange located at 11 Bennett Street, Middletown, New

York. Our resource and referral service last year
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answered 770 requests for childcare for parents through-
oat Orange County, about L4L0% of those parents were from
the Newburgh area. About 60% were from parents looking
for infants and toddler care so there certainly is a need
for it. 1 also represent childcare professionals, a
whole profession of early childhood educators who have
devoted their lives to this early phase of human develop-
ment and only now are we beginning to recognize how
important those very early years are. So many areas of
our society seem to be crumbling and now we're once

again looking at those early childhood years and the
importance of reliable, dependable trained staff is so
crucial and it's going to effect our communities in the
future so I do repres=nt a body of early childhood
professionals.

Also, I sit on a Business Dependent Care Task Force which
includes businesses and dependent care providers that
would be providers for the very young and the elderly in
our society and there's a need to work with businesses

to adapt our society to help our employees care for their
dependent family members, In view of this, I really urge
you to consider these changing demographics in the work
force and that our communities are in the future are
going to need professional programs that are going to
help our employees help our businesses care for, allow
our families to work as well as care for their emplovees.
I think we need to start thinking of childcare as being
part of the infrastructure of our communities, we need
roads, we need sewers, we need the water systems and we
need quality professional programs to care for our
children because that's the first step to our new
citizens.

In addition, I'd like to share with you a report that was
done by the Rockland Planning Office, which was done to
help italize the Rockland County Business Community by
trying to include my childcare centers and make child-
care be more available in their communities. And after
extensive research and a pretty significant bibliography,
the model zoning code suggested that there was some
limitation for childcare centers in residential areas
and in single family and two-family residential areas
but their recommendations are that in all other =zoning
districts, that a childcare center is permitted by right
in all other zoning districts, subject to the following
conditions. One, State licensing standards and require-
ments are met. And as we have talked before, they are
very extensive. The rules and regulations by the
Department of Social Services. Number 2, is setbacks,
screening and landscaping shall conform to the permenant
portions of the zoning code which is something that can
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be handled on a local level. Number 3, structures shall
meet building, sanitary, health, traffic, safety and
fire safety code requirements. That's another local
issue. A minimum of one off street parking space shall
be provided for each employee plus off street. Well,
that's parking. And number 5, filing of a childcare
registration form with the town or village. 1 think

the important thing is like the gentleman in front was
saying that as long as certain conditions can be met,
that childcare programs are so regulated that they should
be available in all our zoning districts. I have a copy
of this, if you'd like.

MR. LUCIA: Do you have a date on the proposed code?

MRS. AUGELLO: I think it's after the Clarkstown decision
because 1 know there have been, there's a new State law
regarding it, it's June 1990. 1In light of the changing
demographics, and the families who are living in New
Windsor, where it's so imperative now where there be two
income families, we need to look to ways where we can
support our residents, support our families and really
make sure that our children are getting the best kind

of care possible so I urge you to be very open as you
consider these regulations.

NANCY LOPES: My name is Nancy Lopes and I'm Educational
Director of Day-care Center in the County. We have had
day-care centers for eight years and we have been
located -- ' '

MR. FENWICK: Whereabouts in the county?

MRS. LOPES: 1In Monroe, New York. We have had a day-care
center for eight years, five of which were in an
industrial area and three of which are now in a residen-
tial area. And being in both, what we did is we fcund
the need in the community. And the need in the community
at the time was industrial area, that's where, why we're
located there. 1I'm sure Ms. Guglielmi has taken on the
need of the community and found where -the need is
greatest, where the residents need the day-care center,
where the day-care center should be located.

MR. LUCIA: Was that by permitted use or how did you get
into —- :

MRS. LOPES: Both by permitted use.
MR. FENWICK: Before we go any further, I'd like to ask

you if you're going to speak, have you in fact signed
the roster? I'm going to skip over you, the gentleman
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behind who has, I'11 allow them to speak. I saw another

hand up in between the gentleman or, okay, if you in fact
have signed it, I'll let you speak and then these people

can sign it. :

JOHN TURNER: My name is John Turner, my wife and her
brothers are the owners of the residence. I'd like to
give you a little background, since we have owned the
house and give you a little idea of what was there prior
to us purchasing the house. Prior to us purchasing the
house --

MR. LUCIA: Are you referring to the property which is
the subject of this application that's the estate of
Geraldine Carfaro (phonetic)?

MR. TURNER: Yes. Basically, what was in there before
we bought the house was prostitutes. I'll be honest
with you. When we had to go in, all kidding aside, when
we bought the house and we, our original purchase of the
house was to make it into a elderly rooming:house but
due to the death of Geraldine Carfaro, my mother-in-law,
who was one of the other major partners in this, we made
an assessment for the house to be sold. Probably, if

it wasn't for that, we'd be standing here instead of
this young lady trying to get a variance for an elderly
. home there. We spent a tremendous amount of money,
hours, fixing it up. We put a lot of money into a new
heating system and other improvements. What I'm trying
to say is is what was there before that or before we
purchased the house was just a, like I said, it was a
rooming house and for anybody that really wanted to

live there. There were people living there that didn't
have jobs, were on public assistance and there was nobody
there regulating that. Like I say, there was prostitutes
living in there. Believe me when I had to go in there
and take some of the things out of there, like bathrooms
and such, some of the things I found in there weren't
exactly things that I wanted to touch. So, what I'm
trying to say is that prior to all this, and our reason
for buying the house, we wouldn't even be, it wouldn't
be this lady, I would be here right now if it wasn't

for the death of my mother-in-law. So, my real reason
for telling you this is just the fact what was there
before wasn't regulated by anybody and nobody knew what
was going on there so I think as a parent, and having a
young daughter in childcare, which I, is in a private
house, not regulated by any State agency, which it took
me a long time to find somebody that I trusted and they
are not certified. I think that given a chance,
professional, I agree with these people, it's & pro-
fessional business. Thank you.
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MIRA RUMSEY: My name is Mira Rumsey and I own a h:use
at 23 Ledyard Street. 1I'd like to address the word need
a little differently. I'd like to know what would happen
if this woman needs $134,000 in order to convert this
over to a day-care center, I know this house is in very
poor condition, unless John Turner did a lot of work to
it. I was going to try to buy this house a year and a
half ago. And I was lucky to get out of the deal

because of a loophole because I knew that this was

going to require more money that I would possibly

afford to be within the code of PI industrial and I would
just like to know what her back up plan is if she can't
afford to actually make this a day-care center, which
yes, is definitely needed by the community. As a mother,
I totally agree with everybody and what they are saying.
I questioned had they been in the house, do they know
what it looks 1like inside, unless a lot of work has been
done to bring it up to the code, electric, plumbing,
different things like that, in order to make this for a
day~care center so people aren't afrzid to leave their
children.

MR. FENWICK: Just by hearsay, I'm sure you know what's
in there already.

MS. GUGLIELMI: Can I just address her financial situa-
tion?

MR. FENWICK: I don't think I'm going to cross you off
but I don't think that's what's before this Board right
now.

LISA TURNER: My name is Lisa Turner and I'm just going
to be upset because Mira tried to buy the house and what
happened my brother moved to Rhode Island and the pipes
froze up and she tried to get me to come down this huge
amount on the price of the house and I didn't go for it
per my attorney, Peter Bloom and she screwed me over for
like six months holding me up and that's the reason she's
here because she's wanted this house for years.

MR. FENWICK: We're getting off of what we're addressing
right now.

MRS. TURNER: My mother bought that house for a huge
amount of money and I have the papers to prove that
she put over $90,000 of home equity loan into that
house and besides that -- I'm sorry.

JAMES SOFIATI: My name is James Sofiati and I'm from

the Town of Newbrugh. I'm not prepared as much as
everybody else. I'm kind of against the site. There's
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a bunch of reasons. The last lady from Middletown has
concern in her letter about fire and parking and I
definitely know that there's no parking around the area.

" That's one of the major problems that we have in the

area is parking. There are going tc be other major
problems because 1 have also been in the house but again,
we're not here to discuss that as far as money and stuff.
But,, for the record, $135,000 will not do anything for
that house. And also, I would like to state because there
are --

MR. FENWICK: If you're not going to address this part
of the Board, sit down, okay, go ahead.

MR. SOFIATI: 1I'd also like to point out that I believe
that I know of two other places that are much more
suited to this. One is the 0'Neil School which is

right down on 94, which .is not in such a majocr inter-
sectin as we're talking about right here. And there's
also another building in the Town of Newburgh, which

is in back of, I believe George Carroll Bussing Company.
On that road, there, there's another old school in Zhere
which makes we want to think of that with a building
such as these here, which are already prepared for a
school and it would seem to me that these would be much
more feesible places to put this agein I'm not, I'm
definitely in favor of childcare. I have started a
family myself and we're going through the problem of
finding day-care. It's very hard. And such, and
basically that's all I have to say.

MR. FENWICK: I have got to go to somebody new and we'll
get back to you.

MR. DOWD: May I make a brief comment?

MR. FENWICK: We'll wait till we're done with the
comments from the audience.

NELSON LOPES: My name is Nelson Lopes and I'm from
Monroe. I'm a social worker and I'm a professional
working with children for the last 10, 15 years. And
when you talk about a program that's going to educate
children that are going to learn most of their knowledge
between the ages . of 3 and 5, I call that a professional
business. And being that the laws have missed wha~, we
call guote unquote day-care, I think it's encumbent

upon the Board to look at that and try to rectify that

"because the majority of the people I hear seated here

making statements and that they are saying is that it's
needed and being that vou're the body that has to dezal
with something like that, 1 really do think it's
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“encumbent upon the officials of the town to look at this.

IBM is offering monies for programs of this particular
nature because they want to see this development in the
community so that their employees can have better child-
care for their employees and when the State and organiza-
tions like IBM set a mandate to offer monies to make

"better programs in the community, I think it's encumbent

on the local community to back it and support it.

LISA TURNER: I'm gong to speak in reference to the
house. Number 1, my daughter is 4 years old and she's
in day-care. She currently goes to a day-care center
that's right off Route 94. I can't talk about it.

JOHN TURNER: Just a little point of reference, I'd like
to make since she's upset. Concerning Mira Rumsey, 1'd

like to clarify Mira Rumsey was in contract to buy this

house. '

MR. FENWICK: You have your problems there, that does

not concern this Board one bit. What this Board has to
address and what I told everybody else here is we have

to address that this in fact is going to be in a PI zone,
should it be in a PI zone. That's what we're addressing,
nothing else. We have heard a lot of need and I've let
the people go on in their cases to establish this in fact
belongs or is under the definition in this book of
belonging in a PI planned industrial zone. That's what
you have to address to us.

MR. TURNER: All right, just wanted to make you aware
just wanted to make vou aware that there are people
that are here for other reasons, other than what they
are saying. Thank you.

MR. FENWICK: Anyone else? 1I'm going to give the last
chance, this is it I'm going to close the public
hearing. There will be no other comments after that.
That will be it.

(Whereupon a brief recess was taken.)

MR. FENWICK: I'm just going to ask you to give to the
public what you told me, Dan, about we're under one
public hearing interpretation and area variance.

MR. LUCI&: What I was Jjust explaining to the Chairman
from force of habit, usually at the end, we say we're
going to close the public hearing and the Board entertains
motions on the application. .This application is actually
two applications combined, one for interpretation and
+hat's all we have heard so far. The second one, if
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that's decided favorably, is for.several area variances.
So, what I just suggested to the Chairman, we don't want
to close the public hearing but instead just close that
portion of the public comment on the interpretation. The
public hearing is still open and if we reach the area
variance, the applicant and the public have an oppor-
tunity to publically speak again on those issues. You
say you had some response.

MR. DOWD: Just to make comments very brief comments to
Mr. Sofiati's comments.

MR. FENWICK: 1I'm going to entertain any more comments
from the audierice in reference to the interpretation.

MR. DOWD: I wanted to make the record very clear here.
I'm not asking my client to say anything about the
funding. It is not appropriate here, not qualified to
say how much money has to go into that. We have
professionals that have been in that building, engineers
of all shapes and sizes, electricians, plumbers, the
whole works. We have had social services people. Ve
have had Health Department people. We have had every-
one go into that building and look at the building and
I just want that to be clear, very clear on the recordc.
We have had many, many people in this building and we
are still here for that application because we believe
we can get it up to the necessary code requirements to
meet all the requirements and we provided a site plan
for the Planning Board and you have a copy of that
which shows adequate off site parking which we would
supply as part of our plan. I can address those issues.
I don't think it's necessary. 1 wanted to make the
record, very, very clear that that's a program that's
very well thought out. We have had a number of peopie
look at it and I just want the Board and I think the
Board can appreciate that, we're not here to address
funding issues or real engineering issues.

MR. FENWICK: I don't care about any of that, okay?

MR. DOWD: . Lastly, Mr. Augello referred to a study
which I have a copy, which I'd like to make part of the
record and give to the Board, concerns the Rockland
County Planning for Day-Care.

MR. FENWICK: 1I'm not going to have time to read this.

She Dbasically touched on it and it will become part

of the record. I don't have time to read it and if the
members would like, I'll pass it around to them. It's

several pages long but go ahead.
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MS. GUGLIELMI: Yes, I'd like to make one comment about
the childcare center going into a planned industrial
zone. Across the United States, not only in Orange
County, childcare centers are increasingly becoming

a part of industrial parks, on-site day-cares for large
manufacturing corporations and other businesses, including
the United States Post Office in upstate New York which
has one on-site in a industrial park. These are all
industrial areas, business likewise office buildings

and industrial areas. The State Economic for Economic
Development, J.D.A. requires before submitting the appli-
cation that you are in conjunction working with manu-
facturing corporations to be able to apply for the loan.
This site was first reviewed and approved by N.A.I.D.
They first had to see that we were working with manu-
facturing corporations, that we were accessible to these
manufacturing corporations within a reasonable amount

of time to get there. Am I right and as such, the
requirments were very siringent and that policy was

set to be able to do that. We do have several businesses
and these businesses have been waiting for a very long
time, many of them in New Windsor. There was also a
survey that was also done, specifically to the
businesses in New Windsor and they expressed the need

of this and that's beyond the point but they know the
site, New Windsor is noct that big. You can tell someone
specifically where it is and they know the house, as
you, yourselves when we first came before you, you knew
the property immediately. And many people have been in
the property for whatever different reasons, okay, we
have had professionals. in that house constantly, when

we first went into contract, we had more people in and
out of that house than The current people living there
knew what to do with. 411 professionals. All giving
documentation reports, =stimates, pertient code on what
would have to be done. The zone and the house has
always been residential. You speak of it in a way as

if something industrial had already happened on the
property and we're trying to do a day-care center when
it used to be a manufacturing plant. The house has
never been anything but the house. We had environmental
assessment report that came absolutely clean, the
property is perfect for this use and I just want to
rectify some of the questions and some of the answers
and why this particular house and being in a planned
industrial area it's a mixed use. We've got some
commercial, we've got some residential and down there

we have American Felt & Filter down in the woods and
it's down by the river. And there's not much else
that's going to go around that zone that would be a
hinderance to the day-cere center. Newburgh Auto Park
has parked cars, that's it. And that's what I wanted
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to say.

MR. TORLEY: As you pointed out very nicely, there are
some individuals in other codes that you're asking us
to fill by 1nterpretat10n Have you approached the
Town Board so they can more properly be filed by legls-
lative action?

MR. DOWD: As best I can address it, is by saying we are
down here for the duration. You make certain choices

in representing a client and the 2zoning amendment or the
zoning change that would be required could be a lengthy
one. We felt at the time we got involved in this:process
that it would not be as lengthy as it was and therefore,
this would be the shortcut. We're not there anymore.

I believe some conversations have taken place between
the principles of my firm and the Town Board members but
that has not been pursued because we have put so much
time and effort into this process that at this stage of
the game, it would not benefit our client, who has spent
an awful lot of money, to get her to go on a different
track all together. Ultimately, that might be the way

~to go but right now, we don't have the time to do that

right now we've spent the resources here and that's why
we are here.

MR. FENWICK: 1I'd like to say I wish you had gone that
way and not to take the responsibility off this Board
but again, this town has not addressed day-care centers
and given it a definition and that's --

MR. DOWD: By the time we got to the point where we are
tonight, an awful lot of water had gone over the bridge
and time and resources had been expended and this is
the way we chose to go. I understand your problem and
vour difficulty and believe me, I, as being an attorney
for Zoning Boards, I understand that. Yet, you're
charged with the duty and we're asking you to perform
that duty.

MR. TORLEY: If the decision may not be to your liking,
I would urge you to see if the Town Board can change it.

MR. DOWD: We have & number of resources which you're
well aware of. '

MR. FENWICK: Anymore comments? 1'm going to start
over here.

MR. NUGENT: No, I don't have any.. 1 think the preéénua-

tion was excellent. I'm not sure that I'm totally pre-
pared vet to make a decision on an lnterprevatlon Mavbe
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I will by the time I vote.

MR. TORLEY: You have convinced me that it's a professional
business. You have still not convinced me that it
necessarily belongs in this zone. From the point of

view that I interpret that number 1 on here a bit
differently than you do. I see it as it allowing
executive and administrative offices. I'd like to see

a day-care center. I'm in the same boat as Jim, I

don't know quite where I am on this.

MR. KONKOL: Well, first of all, I want to clear up the

‘record. I'm not against the day-care center either. I

mean the day-care center is needed. The interpretation,
punctuation in law is very important, being an ex-court
stenographer in the service at one time, the question
mark, the exclammation mark, comma and period is very
important and that's definitely defined. Any court

'will tell you that a comma says it leads into offices
~and so forth. It doesn't say professional businesses

and at this time, I think, you know, the long and

dragged out period between both Boards and so forth

was due to some misrepresentation from the very bveginning
and for you to ask us is it a professional busineszs,
sure, it's a professional business but it's not permitted
and it doesn't fit this law. There's also a question

of if we were to grant the variance, is this site proper.
And there's a lot of qguestions there that other Boards
would have to answer that, Fire Inspector, Police Depart-
nient. There was an accident there tonight at 5:00.

MR. FENWICK: Bad accident.

MR. KONKOL: And you go down the road and you see things
happen. You say how did that building ever get there,
why did that school well fall in, how, where was the
Building Inspectors when this was going on and this
Bcard has to live with that. And if something happens
five years from now or two years from now, it's going

to be saying oh well, you guys granted it. So, I really
think we should be looking at this closely.

MR. TORLEY: Again, I think we all want day-care centers
in the town and the day-care center you have lined out
is extremely attractive but we're bound by the code as
it is and we should be making interpretations, I think,
as narrowly as we can and 2lways bearing in mind that

~it's directly in our code. That interpretation must be

bearing in mind the health and safety of the town. And
without further restrictions on day-care centers, in OLI
zones, I mean planned industrial zones, my apologies, my
conscience would bother me if we did not have a more very
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stringent set of guidelines where they can be exactly

can be there, what kind of fencing etc. You're asking

me to say, to pass that responsibility to another agency
and that wouldn't clear my conscience if something
"happens: 1 want to see a day-care center. I'm not
convinced that by the definition of the code and the

case law that you presented very nicely that we can
interpret that day-care center as meeting the professional
offices as I read that line in a PI zone. Please

convince me, if you can.

MR. FINNEGAN: I think I have enough information to
classify this as a professional business in a PI zone
and I don't read column A-1 as Dan does.

MR. FENWICK: The only thing I'm going to ask our
attorney if we do have enough evidence, if it were
interpreted to the positive, if we have enough evidence
to write an interpretation and also the other way
around. '

MR. LUCIA: I think you've heard enough to decide it
both ways. <That tosses it squarely back in your lap.

MR. FENWICK: Mr. Dowd, anything else you'd like to
say®?

MR. DOWD: Well, I don't know really where I am here.

I think everybody has to sort of struggle with this,

I guess that's good for me and not so good for you folks.
Some of the issues 1 guess that are raised, you know,
you're charged with the duty to interpret the zoning

iaw and you're wrestling with that and I can appreciate
that and that's your job. That's your function and one
of the functions of the Board. As Mr. Torley is aifraid
of passing this, some of the responsibilities for safety
issues to another Board. The Planning Board has the
same function in that regard as you do. Yours is a,
really a general provision in your code to look at
health and safety and welfare but the actual nuts and
bolts issue of safety and the welfare of the community
and everything that's got to go into the site is really
Planning Board issues. You're not passing the respon-
'sibility, all you're doing is having them do what you're
charged to do, Jjust like you're being charged to make

an interpretation. The fact that there's a traffic
accident in that area, there's traffic accidents all
over the place. Maybe in the Planning Board process,

it would be suggested that stop signs or some other
traffic signs can be proposed to try and cut down on
some of those accidents. Also, I'm sure that you have
other day-care sites, Butter Hill which is on Route 9i,
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I'm sure there are accidents on Route 94, just about any
major artery you're going to have accidents. To plan,
as it's proposed, and the Planning Board will look at,
we'll show that we're going to every extent to minimize
the impact of this day-care center on that location.

‘We're having a turn around so that the children can go.

in front of the school so that they are not left off at
the corner going right up to the door. We're going to
have perimeter of the playing areas fenced in. The
Planning Board would say there's ways of addressing
those traffic issues. That's what the SEQRA, what that
is all about so I would ask you not to feel the way that
you are somehow throwing your responsibility upon
another Board. You're facing your responsibility with
the interpretation issue and you have to let the
Planning Board face their issues on those very same
issues and the real nuts and bolts, engineering and
health issues that will come before that, my client will
have to address. I don't really know what else I can
say to the members who are 1nLerpret1ng commas instead
of periods and when everything is fair game in legal
interpretation.

MR. FENWICK: Are you looking to be defined under
Column A Item 1°?

MR. DOWD: Yes.
MR. FENWICK: That's what you want?
MR. DOWD: Yes, as professional business.

MR. FENWICK: That's the only place it fits. 1 can't
see everything else, everything else goes farther and
farther but -- :

MR. DOWD: That's what I'm here for is that's the
interpretation that I'm here for and that's what I'm
here for. Commas and periods and exclamation points,
it's all pitfalls of legal lingo, legal mumbo jumbo
that courts sometimes have to interpret. When we as
lawyers, we have to guide you folks at Zoning Boards.
I'm trying to advocate, other times I'm trying to do
the same thing Dan's trying to do for you right now.
It's not easy. It would be a shame to see this
particular program be killed for a comma. Okay, and
that's the way I feel zbout that right now and I want
you to think about it right now. You're saying it's

a professional business, you're saying that it's a
need in the community and yet, you're willing to turn
around and say or possibly say that because of a comma,
which you believe now is professional business defined

~58-




[OR—

o — @ ——
- 6-10-91.

administrative and executive offices that you'd be willing
to kill this program. And that would be a shame for a
comma. Okay, I'm asking you to think in that respect.
Don't throw the baby out for the bath water. I think this
project, don't throw it out for a comma.

MR. NUGENT: What I'm having problems with, what I'm

‘wrestling with myself personally is that I'm trying

to figure out in 1967, the zoning laws came into effect

in New Windsor. I don't believe there was a day-care
center in New Windsor in 1967. 1I've lived there all my
life and what I'm trying to interpret in my mind did they
have that in mind, did they have that professional business
in mind then when they drew these up.

MR. FENWICK: I don't think they could have going right
back to what you said.

MR. HUGENT: It couldn't have so how, this is the part
that I'm struggling with, how can I interpret something
that they may have put in there which they didn't even
know about.

MR. LUCIA: That's a very real issue and you see it in
constitutional law. We live under a constitution that
was drafted 200 years ago but it's continually evclving.
Basically, the Town Board created an ordinance in 1967
that did not consider day-care centers. We now zre faced
with the task of interpreting that ordinance in the

light of the court decisions and basically trving to
look into the minds of what the Town Board would =ave
thought, had they considered the issue. Sometimes, you
get some guidance by legislative history. Here, unfor-

“tunately, there's none so we don't know that this is

semething that the Town Board ever really considered.

The other thing you have to factor in-=.the decision which
is a typical interpretation is that there are defined
State policies with regard to day-care. The very las>
issue Mr. Dowd and I discussed were State pre-emptions

and in home day-care cases, the most recent court decision
seemed to pre-empt it pretty clearly. The town's can't
regulate home day-care. It's a State issue. Mr. Dowd

is arguing that Social Services Law Section 410-d rre-
empts it in the issue of a commercial day-care for this
applicant, although he admitted that there doesn't seem
to be that same strong case on point that exists for

home day-care. That case may well be coming. I don't
know. That case may well come out of this application

but unfortunately, the dilemma you have is you have to
factor in everything. You have experience on a Zoning
Board and in your traditional framework or interpreting
and try and balance that with the State policy. The State
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policy hasn't gone quite’that far so that it's necessarily
mandating your finding that this is a day-care center. ‘

MR. NUGENT: But it has in other counties, as that piece
of evidence was shown in Rockland County, I believe it
was that they were showing.

MR. FENWICK: They are trying to set up their own --
MR. KONKOL: There's nothing on PI zone.

MR. LUCIA: It's the Town of Clarkstown Residential
day-care case coming down last year and I'm not actually
sure whether the June date is before or after that
decision came down but it was in the works for a while.
But, that's home day-care. This is commercial so we
really, the decision unfortunately falls to the Board.
You really have to let the law evolve from what you

think the Town Board would have done, had they considered
this back when they adopted the ordinance as well as

the State policies. )

MR. NUGENT No matter what dec151on you're going to
make, you'll be wrong.

MR. TORLEY: I would like input from both these matters
if you're acting as a guasi judicial body, Court of
Appeals almost, where does the issue of classic case

of judicial restraint, how are we gocing to be bound to
legislature rather than interpret it?

MR. LUCIA: You should, you know, make your interpreta-
tion as narrowly as possible, simply because you're
setting precedent under that ordinance until it's ,
amended by the Town Board. " So, you don't want to be .
overly broad brush making your interpretations. You
know, vou can decline making an interpretation which

is another possibility although given what you have
heard, that might be difficult but you can say that
this is something that the Town Board never considered.
We have absolutely no evidence to indicate that they
would have voted, had they considered it, we can't
interpret this, it's not permitted use under the code
that backs away from your responsibility as a Zoning
Board but, .you certainly would be precedent for you
making that flndlng

MR. DOWD: Well, whether to exercise judicial restraint
and how to interpret it, that's a classic constitutional
issue everybody has an opinion on. As far as the United
States, depends on whether you're a strict construc-
tionist or a liberal constructionist. You have to decide

—60~




6-10-91,

as a body how you want to interpret your zoning code.
Obviously, I'm asking to use maybe a little broader
stroke then maybe Dan might recommend to you. I don't
foresee tremendous repercussions coming from your
approving this project. Maybe you do. I don't know
where they are. Everyone agrees that day-care center

is needed. Everyone agrees that it's a great idea whose
time has come. How bad can it be to have a couple more

‘in your town, if you were in a PI or OLI or whatever

other zones, you might have, is it such a bad thing?

1 don't know the answer to that. That's something you
might have to consider how to interpret this. Certainly,
the people out in the audience are telling you there's

a need and you'll recognize that and the law as it is
developing seems to indi:cate and the Rockland County is
a perfect .example of the zoning law that Ms. Augello
presented to you, shows that everyone is thinking

about where they should be and these kind of day-care
centers should be almost every zone should be allcwed
in. They are a beautiful service organization to the
community. They hzlp everybody. 1It's a much better

use for land than other uses that are permitted under
the code. What do vou want to see there, a day-care
center or some manufacturing smelting plant or som=thing
that might be permitted that's blowing out fumes and
creating more traffic with 300 employees. That's
something you can consider. The whole idea of judicial
constraints, that's within the realm of this Board, I
would ask you to use a little broader stroke when you're
talking about this kind of a project, where the need

is so great and the repercussions, I don't believe

would be severe to this town at all.

MR. FENWICK: The way I feel about it right now, right
now we do not have day-care centers, we don't have =
definition of day-care centers. The way I'm looking

at it, Mr. Dowd has brought his client's case in and
does this what you're proposing, what you wanit to call
it, does this in fact fit into a PI zone. 1 don't want
to hear the words day-care center. I don't want to
write the law. That's what I would like to avoid right
now and I, to my feelings, as to what interpretation is,
that's what we're looking for. Does what you're bringing
in, whatever it is, your Wind in the Willows, does that
belong. Is that professional Column A Item #1? Does
it belong in that category? I think if we stay into
this, we keep staying into day-care center situation,
we're going to be writing the law. That's what my

<2

feelings are. Anry thoughts on that®

MR. LUCIA: ©No, it's very succinct.
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MR. FENWICK: If we look at it that way rather than
looklng at we're going to set the world on fire in New
Windsor by saying day care centers period are allowed
in there, I think we're making a big mistake.

MR. NUGENT: I think everybody on this Board, I'm going
to speak for myself, I believe that he's presented the
case that yes, it is a professional business. Now, we
have to determine whether it belongs in the PI zone.
Someone spoke in the audience, might have been Ms.
Guglielmi who said that there are industrial parks in
the United States that are requiring a day-care center

or they are putting them in.
MR. FENWICK: That's true.

MR. NUGENT: DMaybe that's not a bad idea. Maybe it's
time for our Board to become a little progressive and
say yes, this does belong in that.

MR. TANNER: I just don't know that it's our province
to say that .yes, we should have day-care centers in
industrial areas. . We are writing the law at this point.

We're saying hey, we think it should be.

MR. FENWICK: That's what I'm sayving to get away from
that situation. What my problem, if I can keep it in
my mind that way we're not writing the law. I don't

~want this to be called a day-care center because in

your definition, you have some kind of a system and I
don't remember what the name of it is and you have a
system for what you're doing. It's some kind of
professionzl system that you guide children and the next
person that comes in here with a day-care center may not
have that system. They may have a completely different
set up altogether. They may not have professionals on
staff but they may have what quallfles as a day-care
center. That's the reason why I'd like to stay away
from the definition of a day-care center and have what
you're telling me does that in fact belong in A-1 as

a professional business or under the category

Column A Item 1.

MR. DOWD: 1If you interpret this as a professional
business as a permitted use in A-1 zone, I don't think
we care what you want to call this. At this stage of
the game.

MR. FENWICK: 1I'll tell you we care because it's going
to be big in this town and somethings got to happen in
this town. 1It's to be done.
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MR. DOWD: I understand that perfectly. I'm somewhat
doing this half light heartedly but I can tell you the
point of view that I'm taking here, we wanted that: much
I undérstand that the prbblem of precedent and saying
day-care centers are professional businesses and each

- day-care center proposal that can come before you can

be totally different. That's a very good distinction
to make and you can also understand that you might not
be making precedent at all here and if you take your
tact, I have no problem with that. Especially, if you
give us what we want.

MR. FENWICK: 1I'm the one that's trying to solve the
problems with myself, okay, and everyone on this Board
is having a problem and I'm sure right now --

MR. DOWD: I hear you. And it's up to the Board.

MR. FENWICK: That's what I would like, if it comes to
a motion this evening, that we're talking about this
piece of property, these aspects of business, this
Wind in the Willows, does it in fact fall under Column
A Item 1. That's it. We need a motion.

MR. NUGENT: How do vou word a motion for an inter-
pretation?

MR. FENWICK: Does:this in fact, this Wind in the Willows,
the case as presented to us, fell under Column 4 Item 1.

MR. NUGENT: 1I'll make that motion. I don't know how to
word it but I'll make it.

MR. FINNEGAN: 1I'l1l second it.

ROLL CALL:

really wish I could do this but
think it's stepping beyond our
bounds and making to broad an inter-
pretation. -I must, I hate this,

but I have to say no.

Mr. Torléy

= 1=

Mr. Finnegan Aye
Mr. Konkol No
Mr. Tanner No
Mr. Nugent Ave
Mr. Fenwick Aye

MR. LUCIA: It does not carry. To carry, you need four
affirmative votes to create the interpretation.
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R. FENWICK: I'm going to ask you to interpret it for
the applicant. -

MR. LUCIA: You would need four affirmative votes to
sustain the interpretation that you seek. You only have
three affirmative votes so the application for the
interpretation does not carry.

MR. DOWD: Can I ask a general question about the absent
member or is it a vacancy?

MR. FENWICK: Vacancy.

MR. DOWD: That's the one that was promoted to the Planning

Board?

MR. FENWICK: Yes. I wish I had been notified before,
believe me. 1 really wish that I had been told that
that was going to happen. I read about it in the paper
and the-official notification was lying here tonight.

I did not want this to happen because of this.

MR. DOWD: Well, the only thing I can do is ask for a

reconsideration at this time. I mean I realize that I
don't know if the Board intended or expected z three/

three tie,,especially when you're absent a member but

I don't know if there's any precedent for doing this,

Dan but --

MR. LUCIA: Yes, town law 267 sub 7, I believe it's just
give me a minute to look at it. I'm sorry, subsection 6
of Town Law 267 that provides that upon motion initizted
by any member and adopted by the unanimous vote of
members present but not less than the majority of zll
the members, the Board of Appeals shall review at a
rehearing held upon notice given as upon an original
hearing, any order, decision or determination of the
Board not previously reviewed. Upon such rehzaring

and provided it shall then, appearing that the rights
vested prior thereto and persons acting in good faith

in reliance upon the decision reviewed will not be
prejudiced, the Board may upon the concurring vote,
reverse, modify or annul its original order, decision

or determination. Basically, you need an unanimous vote
to schedule a rehearing, then the renotices and new
public hearing and you would need unanimous vote to
modify your previous decision.

MR. FINNEGAN: Can you take a revote at a new meetlng,
if you might have made a decision?
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MR. LUCIA: You d have to 1dent1fy what new 1nformat10n
is presented, the public hearing is not closed.

MR. DOWD: Is there a proviviSion for a member who casts
a vote who may wish to change the vote to do so?

' Mﬁr)ﬁﬁéfAi Sihéé.thé public hearing isn't closed, I

suppose you could make a new motion but if as just

indicated is based on new information, you probably

should have something in the record to indicate what
it is that is changing the vote, other than the outcome
of the previous vote.

MR. TORLEY: Three/three tie vote, another motion worded
in some different manner.

MR. DOWD: I guess the situation I'm really asking for

"in most Boards, whether it be Town Boards, Planning Boards

or County Legislatures, you have a situation where a vote
is taken and one member may decide he wants to change

the vote. There's a mechanism under Robert's Rules of
Order and other kinds of procedural situations, either
through a motion or recount or that person can change

his .vote. For the record, I'm asking vou is that case

in the Zoning Board of Appeals for the Town of New Windsor?

MR. FENWICK: 1I'll leave that to our attorney.

MR. LUCIA: I don't see a problem with it. The original
guestion arose because of new information. I don't think
we ought to revote without having some new information
around. I suppose if you get a motion to revote it, it
can be voted upon once again.

MR. FENWICK: 1If somebody makes a motion.

MR. DOWD: How about an individual member who wants to
change it as opposed to the Board asking to recount one
particular member, if he wishes to change his vote.

MR. LUCIA: If there's a motion and a second, yes.

MR. DOWD: Can we require a motion to let him change the
vote? :

MR. LUCIA: I thought vou wanted a motion for a revote.

MR. DOWD: Should one of the three wish to change the vote,
could he make an application to the Board to let him
change his vote?

MR. FENWICK: I'm going to ask if that's proper and if it
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is, I'l1l ask the Board.

'MR. LUCIA: To be honest with you, I don't know the answer

to that. It may be proper but I think I would prefer to
see a motion to revote the underlying issue and have it
brought to new vote with all members voting.

MR. FENWICK: I'll entertain that motion.

MR. FINNEGAN: 1I'll make a motion revote on the issue.
MR. FENWICK: Do we have a second?

MR. NUGENT: Don't do it.

MR. FENWICK: I would say with a lack of a second, we're
not going to have a change, I mean Mr. Finnegan was an
ave and due to the lack of a second --

MR. DOWD: My client aporeciates the time the Board took
and again, recognizes that you struggle with the issue.
I appreciate the time you took.

MR. TORLEY: Please go to the Town Board so the proper
legislative body can write the code. I really don't
think we should write the code. :

MR. DOWD: Thank you.

MR. FENWICK: At this time, I close the public hearing.
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'ZONING BOARD OF APPEALS
Regular Session
JUNE 18, 1991

AGENDA-

7:38 p.m. - ROLL CALL

Motion to accept minﬁtés of 5/13/91 meeting if available.
PRELIMINAR& MEETING:

{T‘V’fl VOGLESONG, CHRISTINE - Request for 12 ft. rear yard variance
@U?}, to ‘construct screcned-in porch located at 360 Walnut Avenue
£ALI“S  (BDL) in R-4 zone.

PUBLIC HEARING:

\pphcep 2. PAPPIS, MICHAEL - Public hearing held on 5/13/91 was
adjourned- pendlng review from Orange County Plannlng &
Development. . ‘

5“PPt°U6§' WIND IN THE WILLOWS - Request for Interpretation and 11,265
s. let area, 10.7 ft and 7 ft. front yard variance and 2 ft. 3
in. building height to operate day-care center in PI zone.
Present: Kevin T. Dewd, Esqg. :

éll LL09~4' FORGE HILL COUNTRY FURNITURE - Request for 48 s.f. sign
_variance for freestanding sign at 815 Blooming Grove Tpk. in C

wey GERAR
L OERE  one. Present: Jane Tanner.
weTy Persh ing '

{€ Te £FFORMAL DECISIONS:* (1) COHEN
(2) KOPKO
(3) DE MILT
(4) GORDON

*FORMAL DECISIONS ARE SUBJECT "0 AVAILABILITY.

- PAT - 565-855C (O)
#F5 plecim iwpe 562-7107 (H)

FRiSCH  REAX VARD



E SET up RK
YPvbivc

© ZONING BOARD JAPPEALS | | .
Aprll 22, 1991 ‘ :

'AGENDA. KU«/.’

: 7-303p m. - Roll ‘Call.
Motlon to adopt mlnutes of 4/8/91 meetlng 1f avallable.

PRELIMINARY MEETING :
7h8LE
/ 1.; SUN OIL COMPANY - Request for 58 5 ft. . front yard 26 25 ft.

Yo bacic To

mA~~m.5M¢51de yard, 12 ft. bulldlng height and setback for sign to
,mfoLezmeéconstruct a retail store and filling station on NYS Route 32/014d

WVceo T ooy Forge Hill RA. in a C zone. Present: Mr. Ralph Holt.

2. WIND IN THE WILLOWS - FOURTH PRELIMINARY - Referred by
Planning Board per their minutes of the 3/13/91 meeting enclosed
HEPR I herewith.

GORDON, ROBIN - Request fox 27 ft. 4 in. rear yard variance

557“49A&£o replace old deck with new structure at.351 Nina Street in an
lwﬁuzm9““fh—4 zone,

PUBLIC HEARING:

/@Wzam§0 4. _COHEN, MICHAEL - continuance of public hearing adjourned from
4/8/91 meeting pending review of Orange County Planning Dept.

nia A

* * - *

*FORMAL DECISIONS: ( (1) LUGO, PEDRO APPeoveD
2 AUGUST ASSOES. per DoAE

3 RAMOST—DAVID— ro7 dBrE

PAT - 565-8550 (0)
562-7107 (R)

*Please note that formal decisions are prepared based upon the
transcript of the public hearings and may not be readily
available for adoption at this meeting.



MEMORANDUM

TO: TOWN OF NEW WINDSOR ZONING BOARD OF APPEALS
FROM: TOWN OF NEW WINDSOR PLANNING BOARD

DATE: APRIL 11, 1991

SUBJECT: WIND IN THE WILLOWS (P.B. #90-46) - REFERRAL

Dear Z.B.A. Members:

As reflected in the attached minutes of the Planning Board
Meeting of March 13, 1991, the Planning Board has reviewed the
above referenced application.

The decision of the Planning Board, as reflected in the attached
minutes, is to refer this matter to the Zoning Board of Appeals.
A detail of specifics of this referral is included in the
attached minutes for your review.

Thank You.

Very truly yours,

%a Mason,

Secretary for the Planning Board

MLM:mlm

cc: Carl Schiefer, P.B. Chairman
Mark J. Edsall, P.E. - P.B. Engineer
Kevin Dowd, Atty. for the Applicant

B File:.

i ———— (————— ——
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WIND IN THE WILLOWS SITE PLAN (90-46) WALSH AVENUE

Kevin T. Dowd, Esq.'of Drake, Sommers, Loeb, Tarshis &
Catania came before the Board representing this proposal.

MR, SCHIEFER: I'm going to ask you to present what
you're here for but I'd like to advise vou we all the
Members of the Board have been given copies of the
meeting of the three meetings yvou had with the Zoning
Board. We're well aware of what went on there and
one comment right now, you would not even be here if
they had not sent it back until the fire thino is
resolved. I'm not going to go and our Board is not
going to get into is it a two-storv, is it a three-
story, is it a four-storv? I've been down there, I
had some questions. The Fire Inspector will have to
pass on that so before you come back to us, I'd like
that taken care of. '

MR. DOWD: Sure.
MR. SCEIEFER: Okay, proceed. .

MR. DOWD: My name is Kevin Dowd, for those of you

who don't know me, I'm from the firm of Drake, Sommers,
Loeb, Tarshis & Catania and I'm here on behalf of, I
wish I was here tonicght to nresent to vou a mreliminary
site plan to get down to the nuts and bolts of a
preliminary site plan but as Mr. Schiefer has saiad,
that we have run into a bit of a snag. We have been
before this Board back in September, October, we have
presented a conceptual plan to this Board and we ran
into a situation where we need area variances. And
this Board referred it, this matter, the dav care
center, to the Zoning Boaré for area variances. 2And

as you are aware, there have been three separate
hearings before the Zoning Board and in three sevnarate
occasions, we have come up with no arsa variances and
it ended up with a referral back to this BRoard with a
request by the Zoning Board of Appeals for vou to send
it back to them requesting an interpretation of the
zoning law and/or requesting a use variance to oo with
the area variance.

I am here tonioht, gentlemen, to imnlore, if you will,
the concept which you approved and which vou felt was
a good idea is to stick with your original assessmant
of this day care project as beinc an approvriate use
for the PI zone, that it will be placeé in.

MR. VAM LEEUWEN: WYWe didn't approve anvth na,

-1~
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_ MR. SCHIEFER: " Let him finish, vyou're right but what

he said is conceptually we are on record, there's no
official approval but conceptually we had no problem.

MR. VAN LEEUWEN: As long as it qoes with the zoning
rules, that's fine. :

" MR. DOWD: The day care center, as reflected by the

minutes of this Board, can be classified as professional
business which is permitted use in the PI zone. This
Board again based upon the minutes and the prior
activities of this Board, felt comfortable with that
designation. If it did not feel comfortable with that
designation, it would have sent it to a Zonino Board .
of Appeals for an interpretation and/or a use variance.

It's our contention and our nosition that vou have, vou
were not mistaken in vour oricinal assessment that this
project falls within the professional business frame-
work to make it a permitted use-in a PI zone. This is
not a school and the Zoning Board of Appeals seemed to
be very confused about that issue and concerned about
that issuve. It's not a school. I'm going to assure
you it's not a school. State Law provides that dav
care centers are licensed bv the Social Services
Department. Any school in the State must be certified
by the Educational Department. This progqgram will have
a nursery school and a kindergarten proaram. However,
they are not reguired bv State Law to be certified hv
State Education Department. 2nd I'll be cglad to show
Mr. Krieger, your attorney, the applicable provision

of the law of the Education Law and Social Services
Law.

The applicant will certainly abide hv all of the
reguirer=2nts of this Roard and the site nlan approval.
It must, in order to get licensed by Social Services
Department, abide by all of the manv rules and requla-
tions and they are very strinqgent, verv particular
about enforcing those provisions before thev can even
operate it.

I want to assure the Board they'll do that and therefore
I'm here again asking you to vlease refer it back to the
Zoning Board 0Of Appeals for the area variance and
nothing more.

MR. SCHILEFER: Okay. What Mr. VanLeeuwen started to
tell you I think what he started to sav this Board

does not have the authority to interpret the zonincg
laws. The Zoning Board of Appeals unfortunately does.
The Zoning Board of Appeals does. RAs a matter of fact,

-11-
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I'm glad they have that responsibility. I don't want
it. Now, however, if there is a necessary interpreta-
tion we do not have the authority to interpret it, that
has to come from the Zoning Board of Appeals. Thev
have that authorlty.

MR. DOWD: Not, I agree with vou, I in fact I did not
use the word interpretation so much as that you, when
you have any site plan comina before vou, you have to
make at least a preliminary determination as to
whether or not if it's within the code. The problem
here is the day care center is not defined anywhere in
vour code, thus this Board, when it first saw the plan,
felt comfortable with the idea that the dav care center
fell into a business use.

MR. SCHIEFER: Our minutes and the Building Inspector
has referenced two classrooms in the basement and terms
I can understand why the question may have come up.
However, again this Board is not coina to make that
determination. Is there anyone on the Board that has
any questions about that if it comes to interpretation,
the Zoning Board of Appeals has got to make it. Does
hat beleong in this zone.

MR. VAN LEEUWEN: That's up to the Zoning Board of
2ppeals, Mr. Chairman.

MR. DUBALDI: Not up to the Planning Roard.

MR. SCHIEFEP: Since thev have challenced it and we
have not given preliminarv apprcval, ves, we aave
conceptual approval.

MR. MC CARVILLE: I object with concepntual.

#MR. SCHIEFER: Do you want me to read vour comment?
It's not an official thinu. It was a conceptual thinc.

MR. KRIEGE It's informal, it doesn't exist in the
code anyway.

MR. VAN LEEUWEN: Very informal because we didn't know
what the facts were. We said that we didn't know what
the facts were at the time. Basicallv, what you were
here for vou weren't here vourself, Xevin, we said we
like it.

MR. SCHIEFER: The second time thev vere in twice the

second time we did nothing but send them to the Zonino
Board of Appeals for the area variance.

-12-
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MR. CUBRLDI: Don't some Boards vote on actual conceptual
approval? :

MR. EDSALL: New Windsor has no intermediate steps in
site plan approval. There's purely an application and
then there's approval. There's nothing in between.

MR. MC CARVILLE: Conceptual as it fits into our
procedure of approval.

MR. SCHIEFER: It's not a leocal, we did not vote on
it. We didn't do anything. We discussed it. Ve
thought preliminarily the idea was not bad, that I
don't believe anythina has chancved. I carefully

" reviewed these minutes, if you want to see them, your
comments are in there along with the rest of us. But
we're challenged by the Zoning Board of Pppeals and
if it comes to an interpretation, this Board does not
have the authority and I don't prior to mv former
misstatement, I Gon't want the authoritv.

MR. VAN LEEUMENM: I suggest you sit down with the Tire
Inspector. Without the Fire Inspector, we couldn't
approve it. If the Zoninc Board of Appeals agavs vou
approval, okay, if and vou &id not have the Fire
Inspector approval, we can't do a damn thing.

MR. DOWD: We fully understand that we are not even
getting back to vou for any kind of aporoval nrocess
when we can rectifv all the buildinc code violations
and bring everything up to snuff until we get the
area variance and we can't get the area variance
because the Zoning Board of Appeals won't act.

MR, SCHIEFER: What I've seen, we sené them back to
vou ask for an interpretation of the zoning ordinance,
is it permissible in the code and ask for an area
variance at the same time. I see no reason for vou
to go to thertwice.

MR. DOWD: Let me ask the Board this question. When
you have any site plan, not just for a dav care center
and is presented to vou initially and it's ot to go
to the 7oning Board of Appeals for a variance, this
Board makes a determination amonast itself that that
particular use that is vproposed is a perrissible use
and therefore needs area variances. That's the sane
type of situation that's occurred here.

MR. SCHIEFER: Normallv, it's vervy plain, it's black

and white. This is permitted in the zone, this is not,
this is not. As vyou pointed out, in vour initial

-13-
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presentation and you pointed out when we started this,
this is not really listed anywhere in the zoning law
and again, if it has to come up for the interpretation,
we do not nhave the authority to interpret it. Now,
we'd like to defer that to the Zoning Board of Appeals.
We have to. ' ,

MR. VAN LEEEUWEN: No choice. We have no choice.

MR. SCHIEFER: I hate to bounce you back and forth. I
read your minutes three times and the bouncinag back and
forth, I'd much rather, vou know, dispose of the matter
but, you know, my hands are tied. I don't have the
authority. I checked with our lawyer. I checked with
their lawyer and they said they, that's not vour call.

MR. DOWD: Perhaps this Board does not necessarily
have to refer to the Zoninag Board of Poppeals for a use
interpretation or for a use variance or for a--

MR. VAN LEEUWEN:. ¥We have to, if it does not meet the
code, Kevin, we have to refer it to the 7%oninc Roard.
We have no choice. ’

MR. DUBALDI: %"e can't grant variances.
MR. DOWD: I understand that.

MR. SCHIEFER: Normallv, we don't have to, normallv

it's pretty clear cut. This time we made an assumotion,
it's been pointed out to us vou don't have the authoritv
to interpret that law.

MR. VAN LEEUWEN: We can sit here and belabor this thing
all nicht. It's not goinag to get us anvwhere. 1 make
a motion we move on.

MR. SCHIEFER: Does anvone have anv nroblem with getting
an interpretation from the Zoning Bcard of Apneals what
zone this belongs in?

MR, MC CARVILLE: No.

MR. PAGANO: Should have went to them in the first
place. I don't understand why they kicked it back.
All the language that they use--

MR. SCHIEFER: It took three meetings to cet it back
to us. I do have to apologize for that. 1It's a hicg
waste of time, if we do anvthinc else, it will come
back again and hopefully the next time it comes back, .
we can take action on it. The other ccmments I'm

-14-~
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going to ask the people not to put it on our age:ida

until you have met the fire thing. I'm not going to

get into that argument, that's up to the Fire Inspector.

If you can resolve that with him, fine but. My personal
feeling if you get both of those apnrovals, I have no

'problem with it. But, I think we are goina to have tou
"make a motion to send this to the Zoning BRoard of Anpeals

for a use variance or not a variance, an interpretation.

I don't want to suqggest that doesn't belona. I want

them to tell me does it or doesn't it belona in that

zone. And then the second thing before we come back here,
I want the issue of the Fire Inspector resolved.

MR. DOWD: Is there anything that this Board is
uncomfortable with in classifving this day care center
as a professional business?

MR. VAN LEEUWEN: Xevin, we can't do that and we're
not going to do it.

-

MR. SCHIEFER: You're asking us to get into an area
that we have no authority.

MR. VAN LEEUWEN: You're askino us to stick our necks
out. There's nobody coing to chop my neck off, I'mr
only 52 years old.

MR. SCHIEFER: I can't make a motion.

MR. VAN LEEIMJEN: Chairman cannot make a motinn. I
already macde the motion.

MR. SCHIETFER: State the motion.
MR. VAN LEEUWEN: That we refer this matter back to
the Zoning Board for an interoretation of the zoningo

lavw.

MR. KRIEGER: In addition to the area variance previouslv
requested.

MR. SCHIEFER: And also do the two of them at the same
time, the area variance as requested.

MR, VAN LEEUWEN: But if you say area variance, vou're

telling them what vou want. I just sav interpretation,
¥r, Chairman, let's leave it at that.

MR. SCHIEFER: But, all right--

MR. KRIEGE:x#: In addition to the possible question with

respect to area variance.

-15-
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MR. DOWD: And use variance because they have determined
it's not an appropriate use. You can refer it for all
purposes to the Zoning Board, just so I'm afraid what's
going to happen is the Zonina Board of Appeals is going
to make an interpretation that it's not, it's not a
professional business and therefore it requires a use
variance. If vou don't send it back for all purposes,
they'll send it back to you, back to them for a use
variance and it will be back three or four times. That
way, if you can refer it to the Zoning Board of Anpeals
for an interpretation as you wish, area variance, use
variance as appropriate, you might save another trip
back and forth.

MR. SCHIEFER: You're taking a risk here.
MR. DOWD: I don't want to even do that.

MR. SCHIEFER: Right now we are askinag for an inter-
pretation. You're askina us to-sav hev, this is, vou
need an area variance. We're not saving that. We
don't want to say that. You're askinc us to--

MR. DOWD: I'm pretty sure that vou'll find if vou read
the minutes, it's verv clear we do need area variances.

MR. VAN LEEUWEN: We can't tell them thev need an area
variance and so thev're savina we're tellina ther what
we're telling them what to do.

MR. EDSALL: Just in the comrents and not lookinco to
interfer with the legal process, my recommendation is
that vou send it for an interpretation and then again
once they interoret it, he's either coinag to need a
use or an area variance. There's only two choices.

¥MR. KRIEGER: Possibly both.

MR. EDSALL: The bhottor line is do vou reallv want
them to come back to vou again and ask for vou to
authorize a use variance so they have to come back
again and tie up the agenda or send it, interpretation
and subsequentlvy use and/or area variance.

MR, SCHIEFER: Use and subsequently.

MR.-EDSALL: I don't see the need to come,

MR, KRIEGER: Area variance and/or use variance as mav
then appear to be needed.

MR. EDSRLL: RAs determined by the Zoning Roard of Ppoeals.

~16-
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MR. SCHIEFER: Refer it up to them so-the whole thing,
because back and forth, I'm sure you'll be, I hope

.you'll be back.

MR. DOWD: "I do too.

MR. SCHIEFER: After reading this, I have some concerns.
Do I have a second to that motion?

MR. PAGANO: 1I'll second it.

MR. SCHIEFER: Motion has been made and seconded that
we send it to the Zoning Board of Appeals for an
interpretation and such variances as mav be required
based on their interoretation. 2ny discussion? First

we need anymore--

MR. VAN LEEUWEN: I think we did enouch.

ROLL CALL:

Mr. Pacano ) Ave
Mr. VanLecuwen Aye
Mr. McCarville hye
Ur. Dubaldi Aye
Mr. Schiefer Mye

-17-




]
L

o

September 12, 1990 75

PRESUBMISSION :

Winé in the Willows Site Plan:

Mr. Marty Irwin of Alpine Development Corporation

anc Calais Guglielmi came before the Board
presenting this proposal.

BY MR. IRWIN: This is a proposed start up day care
center.

DY MR. SOUXUP: Three to five age?

BRY MS. GUGLIELMI: Infant through 12 years.

DY MR. SCHIEFER: This is at 257 Wealsh Avenue, New
Windsor. This is between 9W and River Road, meets
up with the property of Lou Grevas' cffice and
Mark's oifice.

BY MS. GUGLIELMI: There is a proposed parking for
2C¢ spaces for staff and additional parking for
guests andé patrons. This is an elevation of some
of the items that are on this property. This is
wart of a playgrouné facility where children can go
inside here and they can be inside of &a bakery or
post coffice or whatever, and this part right here
is this roadway for bikes which goes in a little

tunnel &ndéd comes out again. This is an elevation
ané these ere my elevations, by the way, of the
ocutcocr nuppet theater vhich is located right here.
zZs I menticned before, we will have 12 weeks to 12
vears old znd our hours of cperation will be from
£:30 Lo sin.,

z P: Is there another building to the
left of the house on vour property? ¥hat is that
?

BRY =R, ECQUKRUDP: Zre vou c¢eing te use that for
anvthing, storacs?

BY HZ. CGUGLIBLEI: %Well, not right cif. I had
2lanneld o <o things like Grying flowers in it for
craZts and meybe sonme sumner things. Would be used
as seasonzl beceuse we'd heve to clean it out, but
it would not ke for the carinc of children.
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BY MR. IRWIN: It's a two story wood frane
structure that has four sets of hinged garage doors

‘on it to give you a sense of the size of it, dirt

floor inside.

BY IS. GUGLIELMI: Ané thercz is a circular driveway

. in the center.

BY MR. LANDER: Gravel now?
BY I4S. GUGLIELMI: Paved.

RY MR. IRWIN: It does not have the two parking
wings »resently on it.

BY MR. SOUKUP: How many children or how many
people do vou have intendeé to have on a daily
hbasis?

BY MS. GUGLIELMI: We are required to be licensed
by the State of llew York of 78 children and we have
approximately 18 to 20 staff.

Y MR. McCARVILLE: How are you going to keep all
Tittl itters on the property?

}S. GUGLIZLEI: There i: a perimeter fencing
woulé follow the property line up until this
here., This part here would be cut off with
1n°t r fence to enclosz the parking, the
i 11 enclosed. There is interior fencing
1 G area. There is elso
e, another fencing right here with is part
i that cuts off that,
s this circuler cGrive and this other
rking eree from the rest of the property which
oes right up to the walkway here and --
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DY MR. SOUXUF: Are nost of your children droppedé
cff hy bparents or brought in by bus?

LY M5, GUGLIELHKI: Host will be aropped off by
marents. i/ith the after school program, we will be
planning to encage an arrancement with the Newburgh
School District whick &lso I think New Windsor
Schools for the after school procram. The children
can be put on the bus &t their respective schools
an@ then Drought to ths children care center and
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then picked up at six o'clock or before by their
parents when their parents get off work. That is
basically the only transportation that we would be
able to help provide, even though we are not
provicding it. But that is the case where children
would actually come on the bus. We don't know how
nany that will be doing that at this time, but we
are going to make a petition before the school
district for that.

BY MR. LAKDER: So that whole parcel is going to be
fenced in?

BY LKR. McCARVILLE: That's the o0ld mansion.

BY FS. GUGLIELMI: There is another structure which
we will be removing. We Go have one willow tree,
that goes with our name, it sits sort ©of under the
willow- tree is & structure that has a stonc
foundation and & wood top part, it is a chicksn
coop and that is just going to be removed.

BY MR. LCCARVILLE: This house has a shingle siding
on it, does it not?

BY MR, IRWIN: Homosote, it's been asphalt

impregneted ancé embossed to look like laid us
fieldstone thet's been applied over horizontal wood

: fiow olé is the house?

BY I'R. VANLEZUWEHE: ©ho owns 1t now?

BY MR. IRWIK: Estate of Geraldine Carfara
(phonetic). She wanted to do housing for th
elcéerly and she éiec, so her estate is selling it.

BY IR. McCARVILLE: I thirk it's & nice use for the
puilding.
BY IR, IDSELL: The bhiggest cuestion you hive is my

comment aboui 10w you are going to consider it
because specifically this use is not recocnized and
the only use that comes even close is called
rofessional office, sc the Doard is going to have

te meke & dscisigon if they believe that is what

n
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this is or whether or not they need a variance.

BY MS. GUGLIELKI: Do you con51der us a
professional business?

BY MR. VANLEEUWEN: Yes, I would say so.
BY MR. EDSALL: Zoning says professional office.

BY MR. McCARVILLE: Who is going to live t..ere,
anyone?

BY ¥S. GUGLILLNI: YNo.

ne
5

BY MR. SOULUP: No caretaker?
PY MS. GUGLIELMI: Ko.

EY MR. SCHIEFLCR: It can be a professional
business.

BY ¥MR. EDSALL: Do you believe that is what it is?

BY MR. VANLEEUWEK: 1It's a business, it's a
professionel business. You have to have a degree

BY MS. GUGLIELKI: fThat's absolutely ricght. We
have to have a license.
DY MR. VAULEEUWLE: Do you have a degree?

BY M5. GUGLILLMI: Yes. 2ut the staff has to have,
we have & licensed nurse practitioner, pediatrician
that supervises 12 weeks to three years progran,
Dr. liartin out of the St. Luke's Hospital, the

s aff for the infant program are classified as
nanny anc¢ they are reguired to have a nursing
backgrouné. The three to five year old staff, we
have a certified teacher, because we have a
certified kincdergarten and that coesn't come under
: cation because kincergarten
State of KNew York, so that
ing & school, and the rest oif
t0 have a Gegree.

estion. Does
anyone on t.¢ B th this b=2ing

& crofessional
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BY MR. SOUKUP: I'A be more comfortable with a

special use permit rather than a by right use then
we could, after a hearing and a plan and we could

put any conditions we wanted into it.

BY MR. McCARVILLE: I am totally comfortable with a
professional use myself.

BY MR. EDSALL: The problem with going special
permit is that it's not a trailer, it's not a
Gwelling, it's not a railroad, not bulk storage,
net briclks and concrete, not municipal refuse, it's
not a public utility so vou can't really create
your own special use permit so you have --

BY MR, SCHIEFER: ‘I think it's professional
business. Ve have got that you don't need a
variance. Can you rationalize that?

2Y MR. IRWIX: I have a cuestion. The deed, we
kaven't surveyed it vet, but the existing deed
incdicates that it's 1.8 acres. It cdoesn't say &
what. You have to assume at this point 1.800,
that's 78,000 zné some odd hundred square feet and
the bulk use table has a cut off of 806,000 scuare

BY KR, EDSALL: ‘thich means you will need &

BY MR. KcCARVILLE: For the area variance?

s ]
e
5
*n
Q
-
=]
!
]
i}
s
0]
[0

I3

Y MS5. GUGLILLII: 'Yhat does it mean, unless
r There is a comment there.
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BY MR. McCZRVILLE: Unless it has a little asterisk
scme other use, half a reduced area or something
unless it says it on there.

‘R. ZCHICFLER: The cuestion was asked what the

terisi means on the h i Gesignated on the

» of the pulk tables. I fe probabiy, we

okebly have tc ¢go to the ILconing Boardé of Appeals
~ho

EY MR, BABCOCK: ¥there Coses that sav that?
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BY MR. EDSALL: The numbers mean square feet unless

there is some other unit shown.

BY MR. VANLEEUWEN: Have it surveyed, then are you -
going to be the owner of this, are you going to buy

this?

'BY MS. GUGLIELMI: Yes, the company will buy it.

It is a not for -profit corporation.

BY MR. SOUKUP: Yhat is on the triangle on the
righthand sice?

BY MS. GUGLIELMI: It is our property but it slopes

cdown and there is a lot of trees and we couldn't
put parking there.

BY HMR. SOUKUP: Did you include that in the 1.8
acres? :

BY KR. IRWIW: 1{lell, the cdeed that have from the
sellers shevws 1.8 acres.

BY MR. VAZELEEUWER: Show that on that drawing as

EY IR, -S8CHIEFER: If vour survey showed you have
enouch lancé, if you not you have to go to the
Zoning Board of AZowneals

. VANLEEUWEN: . Poll the Boaré and see what
thev think of it.

BY I'E. SCHIEFER: So far, I have hearé nothing
LY LR. McCERVILLE: Good use of the property

EY MR. VANLEZUWZIXN: I have nc problei.

BY MR, LANDER: Yns, GoOG use.

ncluding that small piece on the
inGg?
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BY MR. DUBALDI: Yes, good use of the propetty.

BY MR. SCHIEFER: Now, we have a few technical
problems to work out, have it surveyed.

“BY KHR. IRWIN: Maybe we luck out.

BY MR. EDSALL: Just a note they have been meeting
in the work sessions with both FKike and Bob Rogers
or one of Bob's representatives. They have some

hurdles with the building code but they are working
directly on meeting the state code because it's a

specific use. We are not going to bring that issue
up in our review. We ea.e going to leave that for
then to resolve. There are some concerns that I am
not sure how they are going to solve them.

DY MR, IRWIN: Is this a good time to discuss them?

BY iR. EDSZLL: FNo, because we don't issue building
pernits.

BY MR. SOUKUP: Does your use of the property
involve any other funding sources that you have
deadlines to neet?

BY KS. GUGLIELKI: Yes.

PY MR. IRWIH: The funding sources for this, sir,
are severalfold. One is equity, another is
hepefully Hew York Job Development Authority,
elthough they usually do industry and manufacturing
uncer the Governcr Cuorc's Child Initiative, it
7111 help.

BEY ¥MR. SOURUZ?: Do you need a conceptual letter
from the Board?

BY MR, IRWIN: It would bhe helpful if we had that.
DY MR, SOUXUP: T am involvecd in & couple other
froiec tc similar toc this. Usually the funding
agency uoulc like to have an indication from the
local nuniciprality if the concept is approved
subject to final aporonl, but they'é appreciate a
letter from the Boardé.

BY IIS. GUGLIZLKI: And the state licensing would
lixe to see that. '
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BY MR. SOUXKUD: -Concept is approved subject to

.details and probably a letter to them cqnfirming
‘our opinion.

BY MR. SCHIEFER: Would it be proper to ask Andy to

dictate a letter like this and I will sign it?

BY MR. McCARVILLE: The Doard is basically in
agreement with the concept.

BY MR. KRIEGECR: You can't use concept.

Keeping in mind we do need a

BY MS. GUGLIELMI: The Governor's initiative with
the Job Development Authority expressly indicates
our involverent with manufacturing corpcrations.
e have received a letter of intent of use and
endorsement for the project of some corporations

that are in New Windsor and in the XNewburgh area.
IsacBeth's Corporation, Hudson Valley Tree
Corporation, the Gollop (phonetic) Corporation,
RAmerican Felt and Filter and Gem Mark (phonetic)
Corporation and so on in an effort to indicate to
vou as rore businesses come in, this is a growing
neecd and --
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advertisement?

etting yvou know that
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LIELMI: WHo, Just
ssas
is & plus to our community

BY MS. GUCLIELMI: Yes, business and manufacturing
comnunity.

ink if they quite
& whet thev need they can't get referred
Doarcd until they have an application
lar to this ioard unless the Board !
:p their sieeve. ¥We have explai

e ]
(6]
I
ko
% M
t4
P
O
3
ot
cr
:‘T‘

h

as
inea we

cing to ¢et & survey vhen
hat will be the plan.
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BY MR. BABCOCK; Not just a survey, they need a

site plan.

' BY MR. IRWIN: Before Calais spent the money, she
“wanted to have some sense whether you thought it

was an appropriate use of the property.

BY MR. EDSALL: If you are looking from some
timeframe to get to the 2Zoning Board of Appeals, we
can't send vou‘until we cet the plan so I would
push wvhoever is doing the plan for you to get it

“in.
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' OLD BUSINESS:

BY MR, SCHIEFER: New Windsor Plannlng Board
visited the C & R Enterprises on Moores Hill Road,
Ian Van der Essen on Route 94, New Windsor .
Carburetor Par Three Golf Course and Denhoff on
Route 32 on September 5, 1990. We visited those
places. ’
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ATTORNEYS 8 COUNSELLORS AT LAW

ONE CORWIN COURT
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(914) 565-1100
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February 7, 1991

Planning Board

Town of New Windsor
555 Union Avenue

New Windsor, NY 12550

RE: Wind in the Willows, Inc.
Site Plan Application
Our File No. 35,528

Dear Members of the Planning Board:

I am writing to you on behalf of Wind in the Willows, Inc.
with regard to its application for site plan approval. As you
may recall, the applicant appeared before your board on September
12 and again on October 24, 1990 for site plan review of a day
care center which the applicant proposes to operate on property
located at the corner of Walsh Street and Plympton in the Town of
New Windsor.

_ As you may recall, the property is located in the Planned
Industrial District. During your earlier review, you discussed
the precposed use of the property, as a day care center, agreeing
that such use was a good use of the property. Your Board also
discussed the question of whether the proposed use is a
professional business use, a use permitted as of right in the
Planned Industrial District. Upon being advised of the license
requirements to operate the center and of the various
professionals who will be employed there, you concluded that the
use was in fact a professional business use. However, in light
of the bulk requirements imposed on professional business uses,
your Board rejected the site plan and referred the applicant to
the Zoning Board of Appeals to obtain height, front yard setback
and lot area variances. A copy of your notice of disapproval is
attached.

The applicant appeared before the Zoning Board of Appeals
for three preliminary reviews, the first on November 26, 1990,
the second on December 11, 1990 and finally on January 28, 1991.



¢ | @

" DRAKE, SOMMERS, LOEB, TARSHIS 8 CATANIA, P.C.

Members of the Planning Board
February 7, 1991
Page 2

During these: meetlngs, the Zonlng Board of Appeals requested
various information with regard to traffic and fire safety and
voiced their concern with your Board's characterization of the
proposed use as a professional business. Without deciding the
issue of whether area variances should be granted, the Zoning
Board of Appeals ultimately resolved to refer the applicant back
to your Board, concluding that your referral to the Zonlng Board
of Appeals should be for an interpretation of the zonlng
ordinance.

We believe that you acted properly and were correct in your
application of the zoning ordinance in the first instance. We
hope that you will affirm your original conclusions and refer the
applicant back to the Zoning Board of Appeals for the sole
purpose of obtaining area variances. We look forward to
appearing before you at your February 27 meeting.

Very truly yours,

)

- )

RJD/clh

Enclosure ’

cc: -Ms. Calais Guglielmi
Mr. William Squires

D:£3552811.55



 apprrcant: WD IV THE WILLOWS INC

OCT 30’90 88:52 TOWY OF NEW WINDSOR

*“Wﬁ@ n- .16-‘10 .

OFFICE OF THE PLANNING BOARD - TOWN OF NEW WINDSOR
ORANGE COUNTY,

' 3 1~2%-9
NOTICE OF DISAPPROVAL OF SITE PLAN OR SUBDIVISION APPLICATION® HA&K To THE
‘)med""l poned

_PLANNING .BOARD FILE NuMBER: J0-Y0L pare: 30 0CT 1990
23 y-22-a

SeT vp Pof
pobtic ¥

# 4 6-10-9)
PuBLic WEARIMY

~

FOBOX 332
NEWBUREH 1Y. (3350

PLEASE TAKE NOTICE THAT YOUR APPLICATION parep |7 OCT 1990

FOR NSURDIAOXEXA - SITE PLAN)
LocATED ar 337 WAISH AVE » INTERSECTION
WITH PLYIPTON ST- / ZONE FI

DESCRIPTION OF EXISTING SITE: skc: /¥ srock: &  1or: H

FROPOSED FPLOFESIINAL BVSINESS —
DAY (ARE _CawreR

1S DISAPPROVED ON THE FOLLOWING GROUNDS:

PRE] VARIANCES RELOUVIEED AS NOTED
BELV YW

& VUSE
¥ #2 Flovr YRS




REQUIREMENTS
zoNg SL USE

MIN.

LOT AREA
MIN. LOT WIDTH
REQ'D FRONT YD
REQ'D SIDE YD.
REQ'D TOTAL SIDE YD.
REQ'D REAR YD.

REQ'D FRONTAGE

MAX. BLDG. HT.
FLOOR AREA RATIO
MIN. LIVABLE AREA
DEV. COVERAGE

0/S PARKING SPACES

PROPOSED OR

VARIANCE
AVAILABLE REQUEST
A~/

80,000 SF 48 73S net 1] 268
=00 FT RYAN —
N AT 59.3 5.7
S0 FI- /06 —

110 FT 2/6 —
SOFT //0 —
N-A —
IPRFT=19:9" __3Z' - Z -3 #-

0.2 < 0.1 —

N-A — —

KA s — 3 — 3
XS 28 —

APPLICANT IS TO PLEASE CONTACT THE ZONING BOARD SECRETARY AT:
(914-565-8550) TO MAKE AN APPOINTMENT WITH THE ZONING BOARD

OF APPEALS.

CC: ZoB-Av,

APPLICANT,

P.B. ENGINEER, P.B. FILE
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McGOEY HAUSER ana EDSALL N
CONSULTING ENGINEERS P.C. _ | | in New York.

45 QUASSAICK AVE. (ROUTE 8W)
NEW WINDSOR, NEW YORK 12550

New Jersey and Pennsylvania

TELEPHONE  (914) 562-8640
PORT JERVIS (914) 856-5600

RECORD OF APPEARANCE pon

. /
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FIRE INSP. :
ENGINKER '

PLANNER
P/B CHNR.
OTHER (Specify)

ITEMS TO BE ADDRESSED ON RESUBMITTAL:

= kil L. — clildcare  center

:M&«iz_?m +t (e\ecd b ’Zﬁ?ﬁa
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ANDREW S. KRIEGER
ATTORNEY AT LAW
21 QUASSAICK AVENUE

SOUIRE SHOPFING CENTER. SUITE 3
NEW WINDSOR. NEW YORK 12553

19141 $62-2333

September 13, 1990

Ms. Calais Guglielmi
Wwind In The Willows, Inc.
P.0O. Box 332

Newburgh, New York 12550

Re: Site Plan
Dear Ms. Gugliemi:

This will confirm the fact that you appeared before
the Town of New Windsor Planning Board on September 12,
1990 and that at that appearance you presented to the
Board & proposal for use of a certain parcel in New Windsor
as a Day Care-type center.

At that conference no formal action was taken, however,
you asked the Planning Board for its informal opinion of
the intended use of the property. ' :

At that meeting, the Planning Board was polled and
each of the six members present indicated that they felt
that your proposed use of the property appears to be an
appropriate use of the property.

The members of the Planning Board and I, as attorney
for the Planning Board, look forward to your submission of
a formal applicationand site plan.

Thank you.

Very truly yours,

ANDREW S. KRIEGER

ASK:mmt
cc: Hon. Carl Schie€er
Chairman, New Windsor Planning Board



o ®
ZONING BOARD OF APPEALS '
Regular Session
January 28, 1991
 7:36}P.M. - ROLL CALL
rMotion'to”adopt the minutes of the 01/14/91 meeting as written.

PRELIMINARY MEETING:

0 Back
Plpacvws®s 1, WIND IN THE WILLOWS -SECOND PRELIMINARY - Request for area
vy ) variances for day care center on Walsh Road in a PI zone.
‘Present: Laura Ewall, Esqg., Calais Guglielmi and William
Squires.
_—-“—"’/’

-, - 2. 'SMALL TOWN.LAND - Request for Interpretation and/or variances
f,f;¢yv/t° permit building lot in an R-4 zone. Present: Donald S.

124 Tracy, Esq. and Keith Williams.
- 3. TRI-FAM ASSOCS. - Request for use variance for mining

{? 2 operation in connection with proposed development of condominium
'2f7?%:. office not permitted in R-4 zone. Present: John Smitchger.

-7 &¢7 4. COHEN, MICHAEL - Request for 10,000 s.f. lot area, 95 ft. lot
- width and 11.67 ft. building height to construct small shopping
2 f%$“¢center on Route 32 in a C zone. Present: Paul V. Cuomo, P. E.

FORMAL DECISIONS: (1) DUFFERS;;;L__ﬂ-f{/QQZZbAEQO
_ (2)

DENHOFF

-

PAT - 565-8550 (o)
562-7107 (w)



TOWN QF N7 “TINDSOR

JANURRY 28, 1091

HMEMBERSE PRESENT: RICHARD FREUWICK, CHAIPMAN
LAUREIICE TOPLEY
DAN XKONKOL
TLD TANNER
JACK FINNEGAM
JACKX BABCOCK
JAMES NUGENT

ALEO PRISENT: DANIEL LUCIZ, EE&H., 7BA RTTORNEY
PAT BEARNHART, SECRETARY
I"ICEAEL BABCOCK, BUILLPING INSPECTOP
MARK EDSALL,P.E., ZBF ENGINEER

!
.

MR, FENWICK: I'd like to call the reaular meeting of
the Town of Wew Windsor Zoninc Board of Appeals +o
order. We will postpone the adoption of the minutes
since we don't have them. There will bhe scme discussion
after the meeting about the minutes.

WIND IN THE WILLOW - SECOND PRELIMINARY
Richard Drake, Esg. came before the Board representing
this proposal along with William Sgquires.

MR. FENWICK: This is a request for area variances for
day care center on Walsh Road in a PI zone.
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MR. DRAKE: I am goinc to make the presentation on behalf
of the applicant. I hope evervone has received and had
an oprortunity to review the application and materials
that we submitted. I don't intend at this point to ago

in with the Board in anv detail what is in this report

~and our ledgal position. . We'd reallv {dust kind of like

to discuss in general principles with the Board. Havino
read the minutes of the last Board meeting, we know the
concerns that the Board has about the aovlication and
the questions, whether it is a Zonina Board of Appeals
area variance, whether it's a use variance or whether
it's both. I recoonize the concerns the Board has and
as vou see for the application before vou, we are asking
the Board to consider this as a straicht area variance.

In order to come cff of some of the problems myv annlicant
finds itself in a sort of in the horns of a dilema havina
appeared before the Planninag Board and the Plannina Roard
was very comfortable with the desianation of this use as

a professional business but the site plan required certain
area variances which recuired the aonlicant to come

before the Board. 211 of the issues which were raised

by the Board are obviouslv verv leaitimate and this is

the Appeal Court in the town. I would like to suggest

to the Board that one possible way of handlino this
without setting a precedent woulé be not to reach the
issue. Traditionallv, the Court of Pppeals onlv trez:s
issues which are asked of them tc be heard and do
nothing beyond the scope of the apoeal. This Board I
believe based upon the materials that wve have submitte
based upon the preliminarv indications that the
Planning Board has made can address this as an area
variance. It will not set a precedent because this
Board will not have considered any of the issues which

-
~
“

‘were raised in the prior meeting. That is to say the

variance that would be granted would be simplv an area
variance. The Plannina Board would then perform its
normal function of having the site plan review. At
that time, it would consider a lot of the collateral
issues which I think worrv this Board and I think the
application would then go forward. There would be no
precedent set in the Town of New Windsor because the
issue would never have been handled by this Board and
this Board asks the ultimate interpretation of the
zoning law.

Frankly, I have been in this a lona time and in ry
opinion, we cannot meet the test for use variance.
There's nothing about this property which would quali fy
it as a, for a use variance. We would never in my
opinion be able to substantiate the test that the

State law requires. It is not to say that this Board

-2~
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could not grant a use variance because as vou all know,
most use variances fall short of the test hut if there
is no public opposition if the use is desireable, if
the community wants ‘it, if it presents a rateable, manv
tires use variances are granted in which the applicant
does not meet the test but I'd be less than candid
with this Board-if I didn't say I don't think we can
meet the test here. So, that we really need the Board
to take a narrow interpretation of the anvlication and
look at it as an area variance. .

We have given, I think very substantial arguments- citinc
the State law, the public policv of the State that

‘day-care centers are a desireable use in this public

policy of the State to promote them. It apmoears that
the Planning Board thought it was a cood use for the
orovnerty. And thev were not troubled and I would like
to ask this Board to consider this anplication as an
area variance.

MR. FENWICK: Let me ask vou this, Mr. Drake, do vou
have the fire revort from the fire, Town FPire Insvector?

MR, DRAXE: I don't xnow.
MR. TORLEY: The one dated 3% October, '29.

MR, FENWICHK: This has come into our hands and I know
vou wished to be on the agenda the last time we didn't
at that time we didn't have evervthing we recuested
from you in our hands in time enough to be put on the
agenda. Since then, and probablv of that afternoon,
maybe the Thursday hefore the last m=zeting, this came
into our hands at the last meeting. Everyone is given

‘a copy of evervthing that you have presented to us.

We have at this .time and one of the things in here

is public welfare. We have the interest of course
it's to the Town Planning Board from the Town Fire
Inspector dated 30 October, 1990. Subject is Wind in
the Willows, Incorporated Site Plan. They refer to
Planning Board Number PB-90-46 dated.l0 October, 1990,
Fire Prevention Number FPS-90-097.

"...A review of the above referenced subject
site plan was condusted on 30 October, 1990.

The concept of this site plan is acceptable,
_however, it is the opinion of this writer
‘that this building is a three (3) story

structure of type 5b construction. Under

Title 9 NYCrr, occupancy groups C6.1 and’

C6.2 are not permitted to occupy a three (3)

3




story, type 5b structure.

‘This site plan is rejected...”

I don't know how we can proceed on-this. Evervthinc
else becomes moot at this point. :

MR. SQUIRES: I have a disacreement with the statement
that it's a three story building. I think the fact that
this might have been presented, I don't know whether thevy
presented that to you or not, Mike, the fact that the
building is partiallv in the qground, the rear of the
building is fully exposed, front of the bhuildinc is
totally in the ground with a transition of topo alonc
~the side. Takina an averaae height and using the
requirements of the New York State Rules and Requlations,
I found it be within the constraints of a two-story
building.

MR. FENWICK: I.am not aoinag to sveak for the Members
of this Board. I don't see how I can overrule what the
Town Fire Inspector has saié. I don't in other words
if it would seem to me if vou have an aroument, vou
nave an argument with him. It savys this site plan is
rejected. Every other, it just doesn't applv, I don't
know what we can act on. We are cgoing to sav if vou
are granted the variance, we'c be overridina what the
Pire Inspector has said rioght here.

MR, DRAKE: That's not correct. You would not be
overriding anybody. If yvou were to grant this variance
all that does is permits the abnlicant to go back be-
fore the Planning Board for site plan review. If the
site plan review is not goinc to be successful, the
Planning Board is going to turn it down. This Board is
not being, we are not askino anyone here for a site
plan review tonight.

MR. FENWICK: We are looking at item right here where
it said will not be otherwise detrimental to the public
welfare when we grant a variance that is one of the
things we are looking at, forgetting the site plan or
whatever. We have this letter in front of us.

MR. DRAKE: Okay, but I think that the jurisdiction and
the function of a Zoning Board is to make sure that the
variance, if it's granted, meets and conforms with the
overall purpose with the zoning as adopted by the Town
Board. That it doesn't violate public policy of the
town. - It is not a site plan that we are asking for or
talking about. And this is really a question that has
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to be thrashed out hetween the Planninag Board and the

applicant. It may be true that if this man is correct,

we are ohviouslv not aoing to aet our avproval. That

is not what we are asking for here and that is not--you
are not beinag asked to approve anvthing other than a
variance, an area variance. You are not condonina the
site plan. You are not lending vour suppnort to the

site plan. You are merely being asked to vary the

density and bulk requirement of the town zoning ordinance.

MR. NUGENT: We don't act on site plans, we are acting
on a variance, right?

MR. TORLEY: There's somethinag else I am afraid I must
disagree with you, with your statements.

MR. FENWICK: That's a »ublic welfare, evervthing we
look at is that.

MR. TORLEY: I must disagree with vour statement that
we need not make an interpretation. I think we must
where this 1s a private business or not, whether this
is a private business or not and I Zind it very diffi-
cult to sav that a day-care center thouch thev are
desperately needed should be intermreted as a private
business beinag the best and most closelv--

MR. DRAKE: Professional bhusiness.

MR. TORLEY: Scrry, as being the closest approximation
to what is in our zoning code. You are coina to con-
vince me that vour activity should be interpreted as a
professional business rather than a private school which
is listed in our zoning code in several areas and bv
your statement to me, you're saving this is a school.
When vou have a certified kindergarten proaram, that is
a school.

MR. DRAKE: Well--

MR. FENWICK: You're entitled to a public hearing and
if you want to go to a public hearing, I won't prevent
you. And if someone on this Board makes a motion to
have a public hearing-- '

MR. DRAKE: I don't want my client to go to a public
hearing if the Board is not at least of the opinion
that the area variance is what is required. TIf first

of all we can't even get to this Board on interpretation
because no one's asked us to give an interpretation--if
the Planning Board--we'd have to go back to the Planning
Board, ask them to turn us down, send us back us back

-5-
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here for an interpretation.

1-2¢-01

We then come back here and

‘ask for an interpretation. W%e can't walk in here and

say cive us an interpretation. It creates a serious

problem for my clients. The

delays are costlv. UYe have

a contract purchaser who i3 cettine impatient with us

and ricghtfully so.

MR. TORLEY: VYou can't ask us if vou sav we should

ignore what you are cgoing to
area variance because--

do and just give vou an

MR. DRAKE: That is the Plannina Becard's job to make a

deterrination.

MR. TORLEY: 1ilo because from
the activities tnat vou have
that you have described what
buildinc for is to me is not
the code.

what vou have described,
lescribed, the activities
vou plan to use the
sorethina that reets under

MR, FENWICK: I asked vou to read Mr. Drake's letter
and check on the validitv of it, what he had to sav.
Did you do that?

MR. LUCI2: I have done that. Dick and I spoke last
week. "hat he's laid out there is a cocod oresentation
on behalf of his client and I have no arcument with it
but the issues still faces this Board if you feel that
an interpretation and/or a use variance is necessarv,
we do not now have a proper basis upon which to make
an interpretation so I sumpose the proper avenue of
resolving that is to remand the matter to the Planning
Board and make them aware when the application came

in although it was onlv on the area variance grounds,
we felt there was an issue with recards to interpreta-
tion and we'd like them to refer it to us for inter-
pretation, specifically. We have no power in and of
ourselves to interpret this unless it's broucht to us
by some other agency or Board of the town.

MR. TORLEY: We have to send the applicant back even
though we know he's coming back for this?

MR. LUCIA: Exactly. The applicant has an absolute
right. He was referred to this Board for an area
variance. If he chooses only to pursue the area
variance, we must handle the application and give him
a public hearing on that issue but that may not be a
complete issue to the problems but it seems to be
self defeating to keep it on a piecemeal basis. It
has not met the jurisdiction requirements to come to
this Board for an interpretation so we'd have to

-6-




[
]

L

@ Q-
1-23-91

rernand it back to the Plannina Roard.

MR, DRAKE: That's the dilemma that mv client finds it-
self on is being bounced between two Boards. That is
why I pointed out to the Board in the beaginnine as I
read the minutes of the last meeting, struck me that
the Board was genuinely concerned about setting a
precedent by making an interpretation that this was,

if it was granted it would therefore be permitted in

" other parts of the town. That is why I suqgested to

the Board you don't have to get to that issue hecause

if you accept the Plannina Boaré's decision that thev're
comfortable and I take it there was a unanimous

decision by the Board that thev were comfortable that
this is a professional business, vou're not settincg a
nrecedent. If it ever came un acain, vou'd he totallv
free to take any position vou want to. That was the
main reason that I made that nresentation in the
beginnina.

MR, TORLEY: You're askinc us fo ignore plain data
that we have in front of us.

MR. DRAKD: I am only askinc vou to consider what the
Planninc Board sent vou, i.e. an area variance.

MR, LUCIZA: It obviously is the issue with Robbv Rocers'
report if we are going to rermand it to the Planninc
Board since there appears to he a clear health and
safetv issue, I'd sav we have this report from the
planning inspector mavbe vou better handle this before
you send it back here for anvthino because that's
something that is more tied up with the site plan and
at some point, you have to uet by that issue.

MR. DRAKE: But Dan, we have a chicken and the eaqaqa.

If we go back to the Planning Board, thev are goina to
say why should we go through site plan review
supposing the Zonino Board of Rppeals turns vou down
on the area variance, the conditional approval that

we have to have to meet the substantive issues that
you're raising or to get by this Board.

MR. LUCIA: I think the problem is since it's a health
and safety issue, the danger is you come here for what-
ever application vou make to this Board and thev say
contingent upon your getting anv decision continagent
upon your establishing a two-story building.

MR. DRAKE: This presents a new issue that we have to

deal with as to whether even if you said I accept your
interpretation we're content to go with the area
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variance, we still have to resolve this issue before we
go anywheres but my problem is that if we go back to
the Planning Board and say the Zonina Roard didn't
accept vour initial oreliminarv internretation, what
are thev goinag te do in terms of and what is their
reaction coing to be in terms of they have to make that
preliminary determination on every sincle apvlication
that comes before them. 2nd this is a matter of bheing
challeneged as to whether or not thev are correct bv a
fellow Board in the same town. That puts the apolicant
in a very percarious position. Everv use in every zone
is generic so there has to be some interpretation. You
cannot itemize everv sinole use in the world and nut it
in vour zoning ordinance. That's whv it's written this
way, that's why there's a Zonina Board.

MR. KOWKOL: Even if we foroet about the interpretation,
the fact that it's somewhat ambiquous as to whether
professional orcanization or a school which it's beinc
referred to, comparedé to the Waldorf School, the biccest
thincg is nublic saf2tv. We have a fire remort cut and
dry, it's rejected. We haven't even addressed the
safety of the 73 kids that are goinc to he in there and
their parents brincine thert and the traffic conditions.
We do have a trafific studv. It's a verv hazardous
place. It doesn't helonc there. I mean first of all,
if it's a school, it cdoesn't bhelong in a PI zone and
there are zones in *the town, commercial, neichborhood
commercial, that's where the schools belong, not in a

DI zone. So forgetitinc about the fact that vou're only
looking for an area variance, it doesn't qualifv and
somewnere along the line, it's goina to surface. You
can go to the Plannina Board, Fire Inspector and sav
vou're coing to fix it up but vou are goina to bhe a

long time coing down the line there.

MR. DRAKE: But that's the reallv the--if this is in
the wrong zone, if the traffic is bad, if the varking--

MR. KONKOL: This Board is concerned with health,
safety and welfare and we have it right there in black
and white, the Fire Inspector rejected it. As far as
I am concerned, we are beating a dead horse to death.

MR. DRAKE: This is the first time I have seen this.

MR. SQUIRES: I think he's rejecting it on erroneous
information.

MR. TORLEY: The applicant's richt that although health

and safety by our regulations have got to be the
primary concern for all of us that the actual site plan
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details belong in the Planninc Board. I think we have
all seen that from that rejection -from the Iire Inspector
that it would have to be repaired before anvthina could
hapren but I am just trvino to find some wav that we can
come to a resolution of the issue without pin¢ poncing
applicants between Boards. :

MR. FENWICK: I'll take the Board if somebodv wants to
set-up a motion for a public hearina, I'll take the
motion on what their application is.

MR. NMUGENT: On an area variance.

MR. FENWICK: Just exactly what we are lookina at here.

"MR. TORLEY: If vou set it un for a public hearinc,

vou're askina us to icnore what we see,

MR. LUCIA: 1If we don't resolve it, we don't want to
grant the applicant his area variance assuring the Eoard
is in favor of them subject to establishingo internrete-
tion issue. That is why we have nreliminaries, let's
resolve it now before we make that motion.

MR. DRAKE: We can't accept thaat.

MR. LUCI2ZA: I understand. I don't think vou want to
make the motion. Let's hash out the interpretation
issue whether or not vou feel this is something vou
feel to send back to the Plannina Roard to have
proverly referred here or mavhe vou accept Mr. Drake's
analvsis as laid out in his memorandum that mavbe this
is not something we want to pass on.

MR. TANNER: I'd hate to see it have to oo back to
the Planning Board but I don't see anv other way
around it. We have to cover whether this is a
professional business or whether it's a school and
it's not the Planning Board's jurisdiction to sav ves,
we think it's this or we think it's that. That's
really the job of this Board to do and I think you
have tc go back to them and have them refer it to us.

MR, DRAKE: fell, I have been involved with Board's
for a long time. Actually, this Board interprets the
zoning ordinance when it's requested to do so. The
Planning Board makes that type cf preliminary inter-
pretation on every single site plan that comes before
them. They have to, they have to determine if it's in
the correct zone, if it's correct use, if it's not
specifically mentioned and your ordinance tends to be
very specific. If it's not specifically mentioned,
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~] they have to satisfy themselves that it's within the
generic term and in this case thev did.

MR. TORLEY: The exceeded, I disagree with that.

MR. DRAKE: You disaaree, what vou're saying the
Plannina Bonard was erroneous in doinc that, vou're
not disagreeina on what I saig?

MR. TORLEY: Correct.

MR. DRRKE: You're sayinc the Planninc Roard made a
mistake?

MR. TORLEY: Thev were in error.

MR. DRAKE: That's the same thing but all I am saving
is that it puts the applicant in a verv funnvy position.
To oo in anéd get a unanimous decision by the Planninag
Board and to come to the Zoning Board and be told that
the Planning Board was wronc. '

MR, TORLEY: Mav I ask our lawver one thino? Dan, is
it an acceptable 2lternative to the delavs of ooincg
back to the Planninc¢ Board, havinog them reschecduled
for a hearing and come back acain. Can the Buildinga
Inspector site rejection on that agrounds without them
having to co back to tae Plannina Boaré?

WO

*MR. LUCIA: We can take an interpretation under 422322,
a reaguest of an official Board or agencv. Mike is an
official, I suppose he could reguest an interpretation,
is he so chooses.

MR. DRAKE: But this is a site vplan, ricght, and the
preliminary jurisdiction is with the Plannina Board,
not with the Building Inspector.

MR. M. BABCOCK: I refer bhuilding permits as far as
building permits and the buildinc permit aopplication,
the Planning Board must refer site:plan.

MR. TORLEY: Wwhat I'm attempting to do is see if we
can expedite the process without havinag to pina pong
vou back and forth between the Boards but I guess we
are stuck.

MR. J. BABCOCK: Mr. Drake, why in this building, why
does your client, why are they so strono about putting
that type of operation in this building when there's so
many--I was very boisterous at the last hearing over

} health and safety issues because I think that is mv
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whole life as volunteer fireman, okav, and mv concern
with it, the amount of peonle, children and cars and
ve have studies, we have the Fire Insmector who's
acainst it. We have no real interoretation of the )
amocunt of stories, it's one, two or three. I know the
huildina, I have heen there on a fire. T know the

~problers we had with that particular bhuildina. There's

buildings vacant all over town. There's one on 94 which
we told the vouno ladv there at the first nreliminary
hearing is vacant, all set-up for that tvoe of oreration.
Why this buildina? UWhy are thev so stronc acainst,

about putting it in this location when thev know that

all the agencies here nave a nroblem with it.

"MR, DRAKE: Well, I don't thinag that thev Xnew that

whan thev sianed the contract.

MP, J. BABCOCK: She's verv well versed on what's

‘required, I bec your pardon. She's verv well versed.

I sat with Mr. Rocers and he explained to me evervihinca
+hat he sent some architects, I foroet the fella's name,
he was sunposed to ogive him information back, thev dién't
cet it back. He said, she said, thev said, we cet bhack
aere the sare thing, we didn't have enouch information.
low we're here again tonight and the same thinc like

Dan said, we are beating a dead horse to death. VYou sav
it's not our jurisdiction, health and safetv, where's

the drivewavs goina, where's this coinc, how manv storv
huilding., I think it's in order for me to vote on an
area variance. I have to he clear in rv mind and vote

if I vote for an area variance, if this aoes throuch

and they do have a dav-care center in mv heart I know

I voted in the richt wav that nobodv is goina to cet
hurt in case of a fire and an emercencv in this buildino.

MR. DRRKE: The only thing that I can suangest to vou is
if the entire Planning Board thought it was okav, ™v
client could he foroiven for thinkino it was an oka- site
too, okay, I mean I think that you get the point is
there's no point in getting upset, it's not the client,
the clients ‘picked the prormerty. It was a desireable
site. We listed a number of reasons whv this applica-
tion, this is a desireable site for it, for this use.
Now, she came in here asking for a simple area variance,
it looked to us like it was no problem.

MR. J. BABCOCK: First meetino wasn't just a simnle
area variance.

MR. DRAKE: Came here expectina that the onlv thina that

was needed was an area variance because that is what the
Planning: Board@ told her.
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MR. FENWICK: I think the Planning Board in my ovinion
they fired it in and fired it out real quick. e have
an awful lot of evidence or statements that thev didn't
have in their hands since it just came to licht two
weeks ago and their decision, their concent was ves,
it's a good idea and that is exactlv what we're workinc
on here. I don't think there's anvbodv here that thinks
it's not a good idea.

MR. DRAKE: I was involved with a Planning Roard for

25 years on Dan's side of the table. 1It's common if
there's no -problemr, thev need an area variance, vou
shoot the apnlicant off to the Zoninc Board to cet that
detail out of the wav. If vou can't aet that Adetail
out of the wav, there's no noint in rroceedinc. Then
all of the other information that vou are now eludina
to, fire, traffic, safetv, pmarkina, architectual review,
SEQRA, those issues are then determined bv the

Planning Roard in the norral site nlan process and

+that takes mronths.

X: VYou're 57% correct. VYou're richt, it
ion but the function of this Bepard to

ce is to look at the health and safetv
issues.

MR, PRAKE: I am not askinc vou not tn. 211 I am
savinog to you is that I thouoht that the Poard in
readina the last minutes, the Board had somrme concerns
abhout issues like precedent and those issues.

¥MR. KOMKOL: The first meetina, IMr. Drake the vounc
lady came in andé when we asked for different informa-
tion, there was even reference to vour letter which was
not even in the file here.

MR. DRAKE: That's right, I know.

MR. KONKOL: We asked for more information. We asked
for traffic study, fire report and then again, I think
she came in a second time.

MR. FENWICK: This is actually the third preliminarv.
An attorney from vour office, Ewall, Ms. Ewall, she was
there.

MR. DRAKE: She is here.

MR, KONKOL: Let's stand corrected, this is the third
meeting now and what we are tryvina to tell vou and vour
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client that the whole concent is verv nice bhut we aues-
ticn whether it belongs in this niece of nropertv. I
was down therz todav. I took this afternoon off and I
went down thnere six times. I crossed 2% at the traffic
light going east, care down, went un the road, verv
nice narrow little road, had to pull over teo let
another car pass re. I went out Ledvard (ohonetic)
Street to 9. It took me five rinutes to make a left
hand turn south because of the traffic. Now, I care
up and made another turn down adain had to kindé of
dodoe traffic, took my time cominag arouné. This tire,
I went down Joan Street corino off of that, that's a
thrill, make a turn, I had to cross the old hridce, co
un to NDevo Place, come doun 2V again. This tirme T rade
a left on Ledyard Pvenue and came out onto the street,
had to pull over to let sorebodv else oo bv, cot out
to Walsaes Roaéd ané then there is two tractor trailers
ull of 0il coming un, had to wait for therm. tThat are
vou coing to do in a peak tire in the rorninc when sav
57 mothers are franticallv coina to co to work. Taev
are aoinc to dron their kids off, thev are coinc te o
here and there. That road is bad.

“R. DRAXE: I ar not sugoestina to the Board that all
these issues do not have to he answered and resolved to
the satisfaction cf the Board. I ar just savine that

to do a traffic studv now for examvnle to cet a variance
from this Board, we are coinc to have to 4o that traffic
study for the Planning Board.

MR. FENUICK: I have a traffic studv.

MR. DNRAKE: But these issues are acina to have to he
faced at the s3ite plan level.

MR. KOMKOL: It coes back to the Planninc Roard and
sort of rubber stampinc this unanimouslv as it is a
good place for the site. I don't think thev looked at
it and I stand on the record that in vour record here
it indicates it's a school, it's not a profe331ona1
business and a school doesn t belonqg there. -

MR. TORLEY: A school there would require a use variance.
MR. KONKOL: Yes, it would.

MR. DRRAKE: Why do vou think it's a school?

MR. KONKOL: You say it in your own letter here that it
is copied after the Waldorf School and we are coina to

have pre-nursery children from three weeks to three
years.

-13-




B ®
1-22-91

MR. DPPKE: That is philosophy but that is the name of
the particular underlinina philosoohical anbroach that
they use in day-care, it's not a school.

MR. TORLEY: On vour page 6 line 157 or 156 for the
five vear olds there will he a certified kXinderocarten

‘prograr. That's a school in, to mv mind.

MR. NUGENT: That's not in issue vhether it's a school
or whether it is an area variance. -

MR. FENWICK: Right now we have an area variance hefore
us that's what we are lookino at, we are lookinc at an
area variance. That is what was sent to us bv the
Planning Board. That is what we are addressinc right
now as an area variance.

MR, TORLEY: I coul? not vote on that annronriatelv
witihout havina the other items settled first. T'ould
it be appropriate to move this to be referred back to
the Plannina Board?

MR, LUCIRA: If that's the feelina of the Zparc.
MR, OKONKOL: - I think that's where it belonas.

. LGCI2: T haprened to he at the Planning Roard

etinc the niaght Ms. Cualielri camre in and vou nrohahlv
soent no more than two or three rminutes nresentinc the
entire thino to the Planninog Roaré tha*t night. This
would have been October, late October.

MS. GUGLIEILMI: That would have heen the s=cond mreetino.
First meeting was much loncer.

MR. LUCIA: Basicallv, at that second meetina, vour
entire presentation was for the purvose of aettina
referral to this Board on the area variance.

MS. GUGLIELMI: ©No. Matter of fact, the purpose of
that meeting was them to see the site plan done by
Grevas & Hildreth.

MR. LUCIA: And the end result was they referred -ou
here for an area variance?

MS. GUGLIELMI: . Yes.

MR. LUCIA: It was very brief presentation. I am not
sure that the Planning Board really did deal with the
interpretation. They really only surfaced when it

came here. Traffic and interpretation issues are not
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before this Roard. &0, a lot of times the Planninc
Boards early on just review nro forma for ournoses ¥
qettlnq it to the Zoninag Board. :

MP. DRAKE: So what do you want the aoolicant to o
ask for, an interpretation at the Planning Fnard or

‘ask for a total turndown.

MR. LUCIA: That's got to be this Boards feelinc on
how tney want to send it back to you, do vou want t-
send it back for a narrow or send it hack savino we

think there's an interpretation issue? Would vou 1efex

,o.-

it back to us for an interpretation of the use an:
use variance as well as the area variance?

MR. TORLEY: I'd like to make it as bhroad as nossi-t:
I'll veild to vour expertise what would he the
appropriate way to cet the whole issue settled. Vhao
woulé be the appropriate referral?

MR. LUCI2Z2: It has to be how the Roar:d merhers feel.
You either can send it back strictlv savinag we feel
it's an interpretation issue, we'd like if referred
back on that, we'll send it beck for internretation
or use variance.

MR. NUGENT: Mo matter what we do, it's cgot to ao back
to them anywav .

MR. LUCIR: Unless the avnvlicant chooses to nroceed on
a narrow area variance issue.

e
[+
by

DRRKE: It has to go back anvwav,

3
v
.

MR. NUGENT No matter what, it has to go back to the
Planning Board.

MR. LUCIA: Correct.

MR. DRRAKE: If we don't treat the area variance, we
have to go back to the Planning Board and sav we need
something else, a different type of relief.

MR. NUGENT: I have no problem with dealino strictly
with an area variance. I have no problem with taking
that up for a vote.

MR. FENWICK: Sending it to a public hearing.

MR. NUGENT: Yes and let the Planning Board handle the
rest of it and send a nice letter to them and let them
handle it.
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MR. FIONWICK: Are you makina a motion to set ther uo
for a public hearina?

MR. NUGENT: I will.

¥MR. FENWICK: Do vou want to review the aonlication one
more time? ' :

MR. MUGENT: I make the motion based on this arnlication
right here. .

MR, DRAKE: Is this the application hefore the Roard?
MR, FENWICK: There's been some corrections.,

¥R, J. BARCNCK: The ones that are nenciled in, Mike,
did vou do that?

MR, FPENWICK: I did that. There were just some correc-
tions over straichtenina the lines out, I bhelieva,

MR, M. BABCOCK: Yes, the difference hetween the first
aoplication- -ané this application is that it was decidged
that they needed two front vards and that was hv their
apnlicant, Bill Sguires aoparentlv when we rade the
application out, it needed to be 117 so thev needsad,
they have John Street there was onlv 93 and the other
one is £7, thev need 197 on each one so that's the onlv
difference.

UIRES: If you rermember when the avnnlication first
came in, we had one front vard variance. That is richt.
Originallv, it was one front vard variance and at the
time I first appeared before vou, I noted to veou that
there was, there should have heen two front varé variances.
That was a chanue that affected the anvnlication.

MR. M. BABCOCK: And that is the onlv chance so thev
need a lot area, two front yards and a maximum buildinc
height. :

MR. SQUIRES: That is correct.

MR. J. BABCOCK: What is the-building height?

MR. M. BABCOCK: Thirty-two (32) feet.

MR. J. BABCOCK: Has that been determined?

MR. M. BABCOCK: That was supplied by their surveyor.
Two feet five inches.
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MR. SQUIRES: What is required based on 4 inches ver foot
was 29 foot %, what is measured was 22 foot bv the
surveyor and that is really amprlicahle whether it was
measured off Walsh Avenue or Clinton Street.

MR. PENWICK: Mr. Drake, I have this one vou're welcore
to it. R

MR. M. BABCOCK: I'm going strictly bv what their
surveyor is submitting to us on their site plan.

MR. KOMKOL: Tall buildinco,

MR. LUCIA: 1 think the area variance anplication before
the Roard is the one dated Januarv 4th, 1991 as
supplemented onlvy bv a subsequent verification bhv the
State that the correct status of it hecause there were
two sevnarate applications bv the annlicant.

MR, SQUIRES: One comment I'd like to make iz that this
building beinc over 170 years old has all of those
conditions in existence nrior to the establishment of
the zoning in this town.

MR. TCGRLEY: T think the two Zoot 2 inch heieht variance
is the least of yvour problems.

MR. DRAXE: I would think so.

MR. M. BABCOCK: I just was to notz one thinc for the
Board that these variances that the applicant is seekina
right now are based on professional business use, okav,
50 if the use i3 chanoed from a orofessional business,
these area variances also micht bhe changed.

MR. J. BABCOCK: That is whv I don't know how we can
go ahead and vote for, have a vublic hearinc on a
variance when we don't know what the hell this thino
is, is it a professional, is it, what are we goinc¢ bv,
what Mike says.

MR. TANNER: I think I agree with vou.

MR. J. BABCOCK: We are going by what Mike said because
someone said as far as we're concerned, this is a
professional use. Someone else said. What is it,

what am I voting on, what will I be voting on? Am I
voting on professional use, am I votinc on a school,
what is it now each thing has different criteria which
it has to meet. I don't know how we can vote on an
area variance when we haven t establlshed what it is,
what is the use, I ~can 't.
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MR, KONKOL: I think in fairness to vour client, vou can
cet the feeling of this Board.

»,

MR, DRZKE: I have the feelinc verv clearlv.

MR. KONKOL: You're coing to have to co back to the
Planning Board and get an internretation.

MR. DRRKE: I feel that settina us up for a public
hearing I thouoht the Board was, I .didn't realize the
Board was so onposed to the annlication when I carme in
here tonicght as it obviouslv is.

HMR. KONKOL: You can see whv there are facts that are
ambiguous to what it is, safetv, that PFire Inspector's
raport is enouch to sav ¢o on home and do vour horework.
e shouldn't even be listening to it richt now.

“iR, NUGENT: I have to ask a dumb guestion. thers did
I cet this from? 'here diéd this corme fror, the denial?

MP. FENWICK: Come fror the Planninag Roard.

MR, NUGENT: Basad on waat?

MR FPONWICK: TWhat thev are callinc a orofessionzl
buildinc.

B, NUGENT:. Right, whv are we heatinc it to death iF
that is what thev said, it's fine.

R, TORLEY: But we don't have to acree with ther and
I cannot ignore--

MR. NUGENT: The man is here lookina for a variance.
I édon't care if the building is on top of Mt. Beacon.
He needs a variance. We are not to look at all the
other stuff.

MR. J. BABCOCK: Based on what, what are vou goinc to
base the variance on?

MR. NUGENT: On this, that's in front of me.
MR. J. BABCOCK: Is that the use that's in that zone?
MR. NUGENT: I don't know.

MR. J. BABCOCK: I don't know either. How are vou
going to vote on it if yvou don't know.

MR. FENWICK: I am going to say ricght now I'll get back

~18-
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to it and I'll defer to our attorney. I'm going to have
to agree with Jim, they have made it a use, they have:
established a use and Mr. Drake has addressed that in
his notes and what not and his letter to this Board. I'm
going to go to the attorney. They have said this is,
they called it a professional use. They called it a
professional business and I'll have to go along with
what you said in your letter. They kind of established
and they kind of interpreted what a professional
business is. There is nothing there that says there's
lawyers, doctors or anything else. It says professional
business so it's up to them to interpret what a
professional business is. I don't know whether that is
right or wrong but that's what it looks like to me.
What you have said it's a generic term professional
business and it's up to them to say ves, it's a
professional business, they have done that.

MR. J. BABCOCK: On a two minute nresentation.

MR. KONKOL: If you feel their interpretation is wrong,
I think it should go back to them with that ovinion.

MR. LUCIE: That certainlvy can be this RBoard's position
on it. It's up to the Board. 25 we talked abou: it
before the meeting before the Plannino Board was fairlv
briefed, vou don't think anvbody in any areat detail
ever analyzed whether or not this was in fact a
professional business usz. Thev bhasicallv sent it onto
the Zconinc Board for the area variance. e have seen
the issue, we are entitled, as Mr. Drake is urcina vou
to ¢o to icnore it and we would be within our riochts

to o that if that is the feelina of the Roard.
However, the Board need not icnore it s0 it reallv
comas down to vour feeling as a Board.

MR. DRAXE: I don't reallv think PDan it's a3 guestion
of ignorinag it. I think the Planninc Poard 4didn't ask
vou to address it.

MR, LUCIA: Preciselv.

MR. DRAXE: But Mr. Krieger was at the Planninag Board
meeting, was he not?

MR, LUCIA: That's correct.
R, DRAXRE: %hat happens if we go back to the Planninco
Boarc¢ and thev were very sstisfied with our interpretation

that this is a professional business. "hat havpens to
us then?

~19-
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MR. LUCIA: They will rémandrydu for the area variance.
MR. DRAKE: What happens if we come back here--

MR. TORLEY: You have said that we may have the right
to ignore the issue or not to take it up but my
conscience won't let me do that. I see something in
front of me that gives me great reservation of kid's
safety and health of kids for something that is a
school.

MR. DRAKE: I think the Planning Board of the Town of
New Windsor is composed of very serious minded men who
are very concerned about those issues. It's their
role to be concerned about those issues and address
those issues, public health, safety and welfare,
traffic, zoning, parking, fire.

MR. FENWICK: We are just kind of acain beatinea a
dead horse. Do I have a second for the motion to
set this up for a public hearing and if I don't, do
I have another motion to send this to the Plannino
Rpard?

MR. TORLEY: I have to move to refer it hack to the
Planning Board with our succestions and comments.

*R. KONKOL: I seconé that.

MR, TORLEY: T don't know if T can &a that with a
motion on the floor.

MR. LUCIA: Ve have no second on the first motion.
fR. KONKOL: Let Dan co hack with the detail=. Den,
also I'éd like you to cet an interpnretation of this

hi
nrofessional business because in r. Drake's letter
nere it savs it's a non-profit orcenization and I
haven't s=en to many orofessional lawvers or Zdoctors
or dentists that work for nothing s0 I'm a little hit
concerned there. :

MR. LUCIA: Mr. Drake savs a lot ¢f these uses in the
ordinance are generic tvpe uses, vou nrobahly have to
allow them some flexibilitv as to whethor or not it's
for profit or not for nrofit husiness. If it is a
business tvre office kut the issue the Board has
trouble with is whether this is a professional business
as omposed to a school or a dav-care center. ) :

MR, DRRKE: 1It's a day-care center, no guestion about
that. :

‘-— _l—
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MR. TORLEY: Given that, we have x y z criteria for the
Zoning Board. : .

'MR. FENWICK: Let's get going. “Can I have a roll call

on this, motion?

ROLL CALL:

Mr. Torley Aye
Mr. Finnegan Aye
Mr. J. Babcock Aye
.Mr. Konkol Aye
Mr., Nugent : Ave
. Mr. Tanner Ave

Mr. Fenwick ~ Aye

MR. DRAKE: Thank vou verv much.

MR, J. BABCOCK: I have to co to -a School Poaré reetino
so I have to leave now and I'd just like *to sav that
I've enjoved working with evervone here.
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SMALL TOWN LAND

Donald S. Tracy Esq. Came hefore the Board representing
this proposal.

MR. FENWICK: This is a request for ihterp;étation and/or
variances to permit building leot in an R-4 zone.

MR. TRACY: This matter is basically before the Zoning
Board of Appeals for a dual application. One is for an

interpretation as to whether or not this particular lot

fits under a section of the zoning ordinance and in the
alternative, if this Board finds it does not, it's here
for a variance of lot bulk and lot width, complvina with
all other requirements of the R-4 zone. What happened
by way of history in this particular case, back in 1974,
when the Town Board accepted the streets in that sub-
division for dedication, they did not accent this niece
of land. he land then hecame a lot of record bhecause
it was picked up and put on the tax map hv the Town of
Orange. The countv of course then levied taxes which
were not paid by anvone pecause the developer hod cone
and some guy who I cuess we would refer to in municipal
terminolocy as a tax shark came in and boucht it.. He
subseguentlv sold it to the w»nresent owner, who has
continued to pav taxes on it. We arnlied to the
Building Inspector for a huilding nermit. The Ruild
Tnspector said he didn't think he rould cive A nerri
because the propsrtvy is a street.

rrw

e contend that ne, the 3 reot a street hecause

case law hold that even C in owmnershin revoke

an cffer of dedication. However, further case law

10lds that waere vou cormence an action under Article 153,

Rezl Provertv Tax Law, to revoke dedication, it

suffices and there are Court cf Zpneals cases on this.

So, we initiallv {filed¢ an Article 7? nreoceedine with

the Building Inswector. Tie court in that case and

simultansously therewith since there wes ne authoriitv

for holdinc that vou could successiullv revoke claims

bv an Article 78 proceedinc, we suhseguentlv almost

simultaneously filad an actien of the I.rticle 15 of

the Real Propertv Law to horrow the claim of the

municipality that it was & street or that the runicioalitv

had any clair to it. The first case, the judce sai

that he wasn't geinc to orcder the 3uilc1na Inznzcteor to
ssue a verrit because it hadn't heern deterrined that

1t wasn't a strezet ané he held that matter was not

before him. - I re-aracued that case. and said the ratter

certainly is Lhefore vou duvst because it's noit called an
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ZONING BOARD OF APPEALS
November 26, 1990

AGENDA:
7:30 p.m. - ROLL CALL :
',Motlon to accept mlnutes of 10/22/90 meetlng as wrltten.

PRELIMINARY MEETING:
;?;:Z/%;;.N-MANS; LORENS - Request for area variance to construct garage
HHCHER i front yard of property located on Shore Drive (Sec 48-14[4]-
Accessory Buildings not allowed in front yard) in K-4 2zone.

rpu”ﬁbfZ.V/LUGO, PEDRO - Second Preliminary Meeting - Request for ucse
3ire mMqund 4508 s.f. area variance to construct residential dwelling in
PI zone on Mertes Lane. Letr ACsa — Lerm WidiH — S/06 yaRD — 6o, HL/,M/

29, 20§ LTS 15t 18t e

728/ E 3. /WIND IN THE WILLOWS - Referred by Planning Board for (1)

: 11,265 s.f. lot area, (2) 10.7 ft. front vard and (3) 2 ft. 3 in.

building height variances to construct day care center located at

257 wWalsh Avenue in a PI zone. Present: Ms. Calais Guglielmi &

\Qﬂ&uum«?um¢4(ff;

PUBLIC HEARING:

{le’ED 4.  BENGA, JOSEPH - Public Hearing adjourned from 10/22/90.
Request for 11 ft. frontyard to construct addition incl. deck at
17 Valley View Drive in Beaver Dam Lake - R-4 zone.

rgeve) 5. vROSE/RUGGIERO - Request for 1.5 ft. street frontage variance
to construct single-family residence located on east side of
Jackson Avenue in R-1 zone. Present: Applicant Paul Ruggiero.

R 7 .
‘Lo 6, Y "MC GUINNESS, MICHAEL - Request for 4 ft. 6 in. sideysrd
variance to replace deck located at 205 Lake Road in an r-4 zone.

~

FORMAL DECISIONS:

. EXT resvig
(1) DI DONATO f?;;"_‘
(2) BENGA

(3) Héfffg///////

PAT - 565-8550 (0O)
562-7107 (H)

e ——— -
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" INTER OFFICE CORRESPONDENCE |

TO:  Town Plaﬁﬁing Board
FROM: Town F1re Inspectorj
DATE: 30 Octaber 1990 .

‘SUBJECT = ‘Wind in the Nlllows, Inc. Site Plan (Walsh Ave.)

PLANNING BOﬂRD REFERENCE NUMBER PB 90 46 -
‘ DATED.,Z 18 Dctober 1990

t

FIRE PREVENTIDN REFERENCE NUNBER" FPS—90—097

A revxew of the- above referenced subaect 51te plan was - conducted
on 30 October 1990. ' '

The concept of this site plan is acceptable, however, it is the
cpinion of thls writer that this buxldlng is ‘a three (3) story.
structure of type 5b construction. Under Title- 9 NYCRR, occupancy
groups C&.1 and- C6.2 are not permltted to occupy a three (3) story,‘
type 5b structure. . o,

Thxs sxte plan is rejected.

PLANS DATED: 17 October 1990.

- Robert- F Rodgwr-,*CCA
Flre,lnspectQh'Jﬂi<
RR:mr

. Att.

: Calais - T T . fj;jt_ : S e o f; o e

Hildreth | S T

S :,
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'BUILDING INSPECTOR, PLANNING BOARD ENGINEER, FIRE INSPLCTOR SANITARY INSP.,
D.0.T., O.C.H., 0.C.P., D.P.W., #NPBN, SEWER, HIGHWAY, REVIEW
FORM : B

CRT I T

The'maps andrplans‘for the Site Apprbval

Ssubdivision

as submitted by
<::LQ\JL& ¢VQ¥QQ&AQ%\«

for the building or subdivision of
\)\5\ (\(i \C\‘ALQ VORIV S :&X C()le CL(L*:C/

reviewed by me and is approved v

has beer

ai

-
-

___,_,E::Qi§éR2xQMaar—a;ease—%*s%—%eason

QJ% 15 e Q \&A&“ <§ gz» \%Lz r;?wxﬁk\‘.

. . ’

_ _ ‘ ) HIGHEWAY SUPERINTENDENT
o ’ . | £i53§\ah;:f:£;z\i:§~b

L . WATER SUPERINTZRDERT

SANITARY SUPZRINTENDENT

DATE
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'BUILDING INSPECTOR, PLANNING BOARD ENGINEER, FIRE INSPECTOR, GaMS®ARY;INSA.,
D.0.T., O.C.H., 0.C.P., D.P.W., WATER, SEWER, HIGHWAY, REVIEW

FORIM: .
The maps and plans for the Site Approval ///////

as submitted by

subdivision

Giveduns amd ﬂﬂdeéﬂ; for the building or subdivision of
\f;hd \N’%RQ,M)AKQUJ ' has been

reviewed by me and is -approved u/// ,

disapproved

“-1f disepproved, please list reason

g&g&ﬂﬁL )ime¢) ang QﬂﬁQLDOE\DL ﬁh *g&g Qkea)

.
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Planning -Board o : {This is a two-sided form) ocr ' 8 199
Town of New Windsor . ' o : )

555 Union Avenue - : , ' : ) :

New Windsor, NY 12550 : ' ‘

‘Date Received
- Meeting Date._
. Public Hearing
' - Action Date_
Fees Paid

APPLICATION FOR SITE mu,--m .:_,'; ;;

1. Name of Pro:ect\"/'“D 1N THE \‘-/WW’ /uc, = D‘Y CAQG CE‘V_’K
2. Name of Applicanth[uo N ﬂfék//uows /a¢._Phone 56/~ 4515

.. nddress f.0. Box 332 /VGWBUﬂ% N Y, (25570
(S;reet No. & Namg e(/l;_osé‘of ce) (State) (zip) -
. ESTATE oF GEPALDINE ) -
3. OEwne7; :f Record £xepuro g L ISA TUENEL Phone 5‘34"77//

- Address Sl Ee STREAW) TRAILEE PALE NEw Winpse
(Street No. & Name) (Post Office) . (State) (zip)

4.. Person Preparing Plarﬁtéwus jﬁu&%tﬁ,ﬁa phone 5¢Z 36,67

adaress 33 Quasstick Avewve  New Wmosor 1Y, 12550
(Street No. & Wame) (Post Office) (State) (zip)

5. AttorneyDpare, Sommets, laa@fﬂﬂ%ﬁ”’ﬂm# Phone‘ 5’ ©5-1100

Address__/ &&dw CovpT //.gwg /15'5' (4]
) . (Street No. & Name) (Post O fIce) (State) (Z2ip)

6. Location: ok theNoeTHWEST ‘“TEFGTNos WL sW Aveuve.

(Street)
AND Sast_PLYMPTON STREET
(Direction) '
of _
7. Acreage of Parcel . /e 86 * 8. Zoning District PI»

9. Tax Map Designation: .Section /4"' ' _Block._ 8 1ot O
10. This applica‘tion'is for SITE E_I,AA! '

-

11. Has the ZOning Board of Appeals granted any vari ce or ‘a
speclal permit concerning this property?_ 3

- ~—-s_='_3
———




"If so, list Case No. and Name - A//C#

12. uist all contiguous holdings in the same ownership /V‘DIVGF
Section . 'Block _Lot(s)

Attached hereto is an affidavit |of ownershxp Lndxcatxng the dates
" the respective holdings of land |[were acquired, together with the
liber and page of each conveyance into the present owner as
recorded in the Orange County Clerk's Office. This affidavit
shall indicate the legal owner of the property, the contract
owner of the property and the date the contract of sale was
'executed

IN THE EVENT OF CORPORATE OWNBRS&IP. ‘A list of all
directors, officers and stockholders of each corporation owning
more than five percent (5%) of any class of stock must be
attached. ‘ ) , A

OWNER'S ENDORSBMENT
(Completion required ONLY if appllcable)

COUNTY OF ORANGE
* . o 8S.:
STATE OF NEW YORK

being duly sworn, deposes and says

that he resides at’
in the County of ' and State of
and that he is (the owner in fee) of

(Off1c1a1 Title)
of the COrporatlon which is the Owner in fee of the premises
descrlbed in the foregoing applzcatxon and that he has authorized
to make the foregoing
appllcatxon for Spec1a1 Use approval as described herein.

\ I HEREBY DEPOSE AND SAY THAT ALL THE ABOVE STATEMENTS AND
INFORMATION, AND ALL STATEMENTS AND INFORMATION CONTAINED IN THE
SUPPORTING DOCUMENTS AND DRAWINGS ATTACHED HERETO ARE TRUE.

Sworn before me this.

[27@ day of OL‘{'nbM ‘ 19/{70 Mt Wu&
‘ Napplicantys Signature)
.%MM __APPLICANT 7/ PRESI0EMT
Notary Public : , (Title) /
wmo IN 77#5 kHuoWs, /NC
REV. 3-87 ‘

PATRICIA A BARNHART

!
5
%
i




,.gaeaecﬂ.o. NUMBER - e17.21 SEQR
b Appendix C 0CT 1 8 1990
State Environmental Quality@¥eview &g - 4
SHORT ENVIRONMENTAL ASSESSMENT F 6
For UNLISTED ACTIONS Only :
PART |1—PROJECT INFORMATION (To be completed by Appuoant or Project sponsor)
1. APPLICANT /8PON . PROJECT NAME
\«xuo N 77/‘65‘01‘/I¢-l'ows Jue. 'DAY CALE CENTER — SI1TE PLAN
3. PROJECT LOCATI
Municipality 7°'uw/v o New Lt//.«psoﬂ comty ORANGE

4. PRECISE LOCATION (Strest address and road lnhlmlbﬂl. prominent landmarks, eto., of provide map)

NORTH WEST INTERSECTION OF WALSH AVEKROE AND
PLYMPTON STLEET .

)

5.1 Pgrﬁsso ACTION:
Now O expansion O moditication/alteration

6. DESCRIBE PROJECT BRIEFLY: CONVéﬂleM IF EX/ST7A/& ggstbé’gc—g 7O DA—/
CARCE CENTER

7. AMOUNT OF LAND AFEEGTED: ,
Initially _Ai_i_ sores  Ultimately __1* 86 £ scres )

8. wiLL PROPOSEWON COMPLY WITH EXISTING ZONING OR OTHER EXISTING LAND USE RESTRICTIONS?
No

Yes It No, describe briefly oL VA N By D Feom Zominé
BOARD OF APPEALS BULK VABIANCES BEQUIRE M

9. wgl PRSSENT I.AND USE IN VICINITY OF ecn
Rasiden! lnd\uuhl Commercial a Agricutture D Park/Forest/Open space a Other
© Describe: : .

STATE OR LOCAL)?

Owe il yes, list agency(s) and permit/approvals -
N-YiS. DéPAZ'rMEuf OF Socme 5’5&//@@5 ﬂ/aw_sk 70 OF’&JZAﬂ.%

10. DOES ﬁéﬂ IMVE A PERMIT APPROVAL, OR FUNDING, NOW OR ULTIMATELY FROM ANY OTHER GOVERNMENTAL AGENCY (FEDERAL,
Yes

11. DOES ANY ASP, O?THEAGTIONHAVEAWRRENTLYVAUDPERMWORAPPBOVAL? T *

D‘hs No . If yas, list agency name and permit/approvs!
12, ASARESUUOFP&OPOSEOAOTOONWILLBOS’!‘INGPEM ALREOU!REMODIFIOATJON?
DYn Dﬂo

IOEHHFVIHATTHEWFORMAUONPROWDEDABOVEISMTOTHEBWOFWK'NOWLEDGE

Applicant/sponsor mmo:- Al L 1222755 /[/Cc'_ — Date: MMO

™ sion ﬁ&f@m M&é@f ' o510 o, 1o e Witows , fuc,

N i’ p
) 8ignature: - —¥

4

-

if the action Is In the Coastal Area, and yau are a state .agincy, complete the
Coastal Assessment Form before proceeding with this assessment
OVER
1




PART Il=ENVIRONMENT/A. - :=SSMENT (Tc ¢ -~ :'sted by Agency) : .
A.oocﬁsmm%ceeomvf{? RESHOLD IN 8 NYCRA, FART 617.121 ummemmwmmmw.
Yos No L
&mmmemrmmmwmmwmwemmmm ¥ No, & Asgative deciaration
may be supsrseded by ancther invoived agenoy. .
O ves COwno
C. COULD ACTION RESULT IN ANY ADVERSE EFFECTS ASSOCIATED WITH THE FOLLOWING: (Anewers may be handwritien, i legible)
. C1. Existing alr quality, Mmammmummmmmmmmmum
mwmmmamatmmuunm?mm

..mmmm.wmmwuwmmu_wmawummmm
C3. Vegelation of fauna, fish, shelifish or wildlife species, mnmmmumuauuwwwuhwm |
c4.Aw&crommcplmorgoalsuotﬂchﬂya&ptod.m@hmummqmgm&mmcwmw

, q.e:owm.-MmtwglmuwuummmfMwbommwwuwmbmExpub'uw.:

8. Long o, shor torm, cummslative or other sffects not Mentfied In G1-CS7 Explain brelly.

7. Other impscts (including changes in uss of either quantity o type of energy)? Explain beiefly.

D. 1S THERE, OR IS THERE LIKELY TO BE, mermrommmnwm
Cves Ono. it Yes, expisin briefly

PART Il—DETERMINATION OF SIGNIFICANCE (To be completed by Agency)

INSTRUCTIONS: For each adverse sffect identified above, determine whether it is substantial, large, important or otherwise significant.
Each effect should be assessed in connection with its (a) setting (.e. urban or rural); (%) probability of ooourring; (c) duration; ()
irreversibility; (e) geographic scope; and (f) magnitude. If necessary, add attachments or -eference supporting matesials. Ensure that
explanations contain sufficlent detall to show that all relevant ldmo impacts have besn identified and adequately addressed.

3 check this box If you have ldentified one or more potontlally large or significant advem lmpacta which MAY
occur. Then proceed directly to the FULL EAF and/or prepare a poslitive declaration.

3 Check this box if you have determined, based on the information ard analysis above and any supporting

documentation, that the proposed action WILL-NOT result In any slgnmun adverse environmental Impacts
AND provide on attachments as necessary, the reasons supporting this determination:

I
= Pilot of Type Name of Kesponsiole Olficer T Lead Agency Tile of Responstbte OWice .
Sonature of Respousible Officer in Lead Agancy - ——W;rmmm-—-
Date
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TOWN OF NEW WINDSOR PLANNING BOARD

SITE PLAN CHECKLIST

ITEM
1. V//;te Plan Title

2.~Ei§ppllcant's Name (s)
3._ pplicant's Address(es)
4., v Site Plan Preparer's Name

5. ite Plan Preparer's Address
6. awing and Revision Dates
7. 4"x2" Box for Approval

Stamp.
8. _AREA MAP INSET
9..~Site Designation
10. Properties Within 500 Feet

of Site
11.%ALProperty Owners (Item #10)

12.___ PLOT PLAN
13. Scale (1" = 50' or lesser)
14. « tes and Bounds
15 oning Designation
North Arrow
17 77% butting Property Owners
fggﬁlstlng Building Locations
19.__ isting Paved Areas
20. _«~Existing Vegetation
v’ﬁx1st1ng Access & Egress

PROPOSED IMPROVEMENTS

22.2% _Landscaping

23.*573xterior Lighting

24. v Screening

25. v Access & Egress

26.» Parking Areas

27. Loading Areas

28. Paving Details
(Items 25-27)

29. HACurbing Locations
30. g/4-Curbing Through .
Section
31.$Catch Basin Locations
A

32. Catch Basin Through
Section

33. Storm Drainage

34, Refuse Storage

35. g/4Other Outdoor Storage

36. ea Lighting

37. +Sanitary Disposal Sys.

38. ,/Q;ter Supply/Fire
T, Hydrants

39. ﬁggpu1ld1ng Location

40. 7 Building Setbacksﬂ?“gﬂﬂé)

41, Front Building

levations

42. / Divisions of Occupancy

43.9K Sign Details

44, LK TABLE INSET

45,  Property Area (Nearest
100 sg. ft.)

46. v/ Building Coverage (sq.
ft.)

47. v Building Coverage (%
of Total Area)

48, 4/ Pavement Coverage (Sq.
T Ft.)

49. 7/ Pavement Coverage (%
.of Total Area)

50._“’0pen Space (Sg. Ft.)

51. ,/ Open Space (% of Total
”/nga)

52. No. of Parking Spaces
ProptOsed.
53. No. of Parking

Required.

This list is provided as a guide only and is for the convenience

of the Applicant.

The Town of New Windsor Planning Board may

require additional notes or revisions prior to granting approval.

PREPARER'S ACKNOWLEDGEMENT:

The Site Plan has been prepared in accordance with this checklist
and the Town of New Windsor Ordinances, to the begt of my

knowledge.

Rev. 3-87

Date: /;7
- T

sve Uil P A 15

Licensed Professional

1970

XTo BE TROVIDED IF AMD AS REQUIRED
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Bloom & Bloom. P. ¢.
530 BLooMmic GROVE TURNPIKE
(AT THE PROFESSIONAL CIRCLE)
P.O. Box 4323
NEW WINDSOR, NEW YORK 12550

¢ @ 90- 46

OCT 1 8 1999

AFFIDAVIT

STATE OF NEW YORK )
COUNTY OF ORANGE ) 58

LISA A. TURNER, being duly sworn, deposes and says:

1. That I reside at 103 Silver Stream Mobile Home Park,
Town of New Windsor, Orange County, New York.

2. That I am the duly appointed Executrix of the Estate
of Geraldine G. Carfora, deceased.

3. That the Estate of Geraldine G. Carfora is the fee
owner of the premises located at No. 257 Walsh Avenue, Town of
New Windsor, Orange County, Mew York 12553 (Tax Map Section 14,

Block 8, Lot 6).

DATED: New Windsor, New York
August 27 , 1990

How O

Lisa A. Turner, Executrix bf
the Estate of Geraldine G.
Carfora

Ssworn to before me this J7¢L/
day of August, 1990.
____J£Z£4J4Z/ £§7 égjinﬂ—*“

Notary Public

CAROL A LYNN
NOTARY PUBLIC, State of New Yark

i/ WA

Commission Expires
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0CT 1 8 1990
PROXY STATEMENT
for submittal to the
TOWN OF NEW WINDSOR PLANNING BOARD
LISA A. TURNER , deposes and says that she

¢ 103 Silver Stream Mobile Home Park, New Windsor, New York
(Owner's Address)

resides a

in the County of Orange

and State of New York 12553, and she is the Executrix of the Estate
of Geraldine G. Cariora, which 1s the .
angxtmtxiexisxthe owner in fee of 257 Walsh Avenue, New Windsor,

Orange County, New York

which is the premises described in the foregoing application and

that she has authorized The Wind in the Willows, Inc.,

to make -the foregoing -application-as described therein.

Foor O
Date: August <7 ,-1990 . o Lo \M

(Owner's Signature)
Lisa A. Turner, Executrix of

the jEstate of Geraldine G. Carfora
(Witness!' Sig%é%ure)
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